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BY EMAIL: lnodada@parliament.gov.za 

SUBJECT:  Submission on 2026 Division of Revenue Bill 

 

Introduction – Key Proposals 
IRR Legal is an NGO formed in 2023 whose practical mission is to transform South Africa into a republic 

that works. Currently, South Africa has the world’s worst unemployment rate for a peacetime, 

constitutional democracy. Is the Constitution of the Rainbow Republic irrelevant to this problem? Or, 

even worse, is the Constitution part of the problem? No, our Constitution is the solution to mass 

unemployment. It only needs to be vindicated. IRR Legal’s primary practical mission is to vindicate the 

Constitution, specifically its growth framework, to boost employment. 

IRR Legal’s proposals to the Select Committee on Appropriations (the Committee) in relation to the 

Division of Revenue Bill 2026 (the Bill) is aimed at achieving one clear object:  

• Make BEE Premiums, and all other Preference Premiums, in public procurement 

downstream of conditional grants transparent. 

 
IRR Legal makes this written submission to the Committee pursuant to our core practical mission.  

Definitions 
IRR Legal made submissions to the Committee last year, and to avoid any further confusion submits 

the following definitions for clarity of expression. 

1. Definitions in this submission are as follows: 

• "Base Price" means the price of the acceptable tender that scores the maximum 90 points 

for price in terms of section 2(1)(b)(i) of the Preferential Procurement Policy Framework Act, 

2000 (Act. No. 5 of 2000), or the maximum 80 points for price in terms of section 2(1)(b)(ii) 

of that Act, as applicable.  

• "Base Price" (alternatively) means the price of the directly requited good or service on the 

open market absent unrequited subsidies imposed by set-asides, prequalification, and sub-

contracting requirements in terms of Chapter 4, Sections 18, 19, and 20 of the Pubic 

Procurement Act. 

• "BEE Premium" means a Preference Premium pursuant “broad-based black economic 

empowerment” as defined specifically in 1(d) and 1(f) of the Broad-Based Black Economic 

Empowerment Act, 2004 (Act No. 25899 of 2004). 
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• "BEE Premium" (alternatively) means a Preference Premium pursuant “broad-based black 

economic empowerment” as defined specifically in 1(d) and 1(f) of the Broad-Based Black 

Economic Empowerment Act, 2004 (Act No. 25899 of 2004). 

• "Other Preference Premium" means a Preference Premium other than a BEE Premium. 

• "Preference Premium" means the exact financial difference between the final contract price 

of the successful tender and the Base Price, which amount shall be zero where the 

successful tender scored the maximum points for price under the applicable section.  

• "Requited Expenditure" means the economic value of the Base Price, classified purely as a 

transactional payment for goods, services, or capital assets. 

• "Unrequited Subsidy" means the economic value of the Preference Premium, classified as a 

targeted subsidy paid to the preferred bidder. 

The phrase BEE “Preference Premiums” is one repeatedly used by Acting Chief Procurement Officer 

Willie Mathebula. As is well known, BEE Premiums, and Other Preference Premiums, are currently 

“capped” at 25% for contracts under R50 million and 11.1% for contracts over R50 million in terms of 

the Public Procurement Policy Framework Act (PPPFA).  

However, there are also other conceivable “preference premiums”. For example, the Democratic 

Alliance has recommended paying preference premiums on the basis of whether, inter alia, a bidder 

plants trees. Likewise, under the looming Public Procurement Act (PPA) Preference Premiums  

The IRR proposal is for all preference premiums to be reduced to R0 as a condition of all revenues 

allocated in terms of section 214(1)(c) of the Constitution, and as set out in Schedules 4, 5, 6, and 7 

of the Division of Revenue Bill, 2026. 

Constitutional Power 
The Committee operates under section 214(1)(c) of the Constitution. This states [with added 

emphasis] that: 

214. (1) An Act of Parliament must provide for— 

... 

(c) any other allocations to provinces, local government or municipalities from the 

national government’s share of that revenue, and any conditions on which those 

allocations may be made. 

This Committee has the power to require that where revenue is allocated via conditional grants one 

of the conditions is that BEE Premiums, or any Other Preference Premium, be made explicit.  

Constitutional Duty 
The Constitution gives unusually specific guidance to the Committee on what it must take into 

account. Section 214(2) states [with added emphasis] that: 

The Act referred to in subsection (1) may be enacted only after the provincial 

governments, organised local government and the Financial and Fiscal 

Commission have been consulted, and any recommendations of the Commission 

have been considered, and must take into account—  
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(a) the national interest; 

(b) any provision that must be made in respect of the national debt and 

other national obligations; 

(c) the needs and interests of the national government, determined by 

objective criteria; 

 
Making BEE Premiums and all Other Preference Premiums above the Base Price explicit is 

a precondition of conditional grants is clearly in “the national interest”. This is both a 

matter of commonsense, since it is commonsense that the public should know how much 

is being spent on such Premiums, and (as shown below) a presupposition of what is 

written in the Report of the Commission of Enquiry into State Capture, more commonly 

known as the Zondo Report.  

It is also a “national obligation” in terms of other parts of the Constitution, as will be 

discussed, and serve the needs and interests of the national government for transparency, 

as determined by objective criteria.  

Finally, it meets the obligations of transparency provided in terms of national legislation 

under both the Public Finances Management Act (PFMA), the PPPFA, and the PPA. 

Zondo Report 
In Volume 1, Part 1, Subsection G, the Zondo Report dealt with the “inevitable tension” between 

Preference Premiums, including BEE Premiums, in public procurement and “maximum value-for-

money” under the subtitle: “Problems in the legislative design”.  

The Bill is part of tomorrow’s legislative design, and matches previous Bills of similar design, so the 

problems are worth noting. 

The Zondo Report stated that legislation ought to clarify how the tension between Preference 

Premiums and “maximum value-for-money’ procurement. The Zondo Report states (with added 

emphasis): 

“There are of course many cases, one hopes the vast majority, in which 

the award of the tender satisfies both objectives of the Constitution but 

undoubtedly there are other cases some of which may well be high-value 

tenders in which one or other of these two objectives must be preferred, 

and it is in such cases that the legislation fails to give guidance. 

In the view of the Commission the failure to identify the primary intention 

of the Constitution is unhelpful and it has negative repercussions when 

this delicate and complex choice has to be made, by default, by the 

procuring official.” 

This presupposes that it is in the national interest for the quantum of Premiums to be publicly 

known if they are being spent. It is “unhelpful and it has negative repercussions” for such Premiums 

to be left as a vague matter that is discretionary and lacks proper public oversight. Ultimately, the 

people of South Africa are unable to weigh in on the issue unless BEE Premiums are made publicly 

transparent. The Zondo Report’s call for the decision not to be discretionary presupposes the 

democratic standards of accountability laid out by the Constitution, which (as shown below) 

emphasises the need for transparency in public spending, particularly procurement spending, with 

unparalleled clarity. 



 

 
Company Reg. No. 2023/905120/08. Directors: J P Endres, R D le Roux, G D Crouse (Chief Executive) 

This answers the question raised by section 214(2)(a): is it in “the national interest” for BEE 

Premiums, and Other Preference Premiums above Base Price, to be made transparent? Yes it is. It is 

in the national interest to make this transparent in order to, inter alia, prevent ongoing State 

Capture. 

Once it is clear that it is in the national interest this measure “must” be taken into account under 

214(2)(a) of the Constitution. IRR Legal requests a direct response to that direct claim. 

Other National Obligations 
Section 215(1) of the Constitution states [with added emphasis]:  

(1) National, provincial and municipal budgets and budgetary processes must 

promote transparency, accountability and the effective financial management 

of the economy, debt and the public sector. 

This answers the question raised by section 214(2)(b), namely whether making BEE 

Premiums, and Other Preference Premiums above Base Price “transparent” falls under 

“other national obligations”. Clearly it does. Specifically, the obligation at national budgets 

to be transparent about the cost of these Premiums.  

Again, IRR Legal requests a direct response to that claim. 

Furthermore, section 217(1) of the Constitution requires that procurement take place 

within a system that is “transparent”.  

IRR Legal submits that this creates a national obligation to make BEE Premiums and Other 

Preference Premiums above Base Price explicit in conditional grants. IRR Legal requests a 

direct response to that claim.  

Needs and Interests of National Government 
It is clearly in the needs and interests of national government to achieve transparency and cost 

management regarding deviations from Base Price due to Premiums. This is established by Section 

216(1) of the Constitution, which states [with added emphasis]:  

(1) National legislation must establish a national treasury and prescribe 

measures to ensure both transparency and expenditure control in each sphere 

of government… 

This makes it clear that national treasury needs BEE Premiums, and Other Preference 

Premiums above Base Price, to be transparent, and to fall under expenditure control.  

Since this is in the needs and interests of national government, the Committee must take 

the need for transparency regarding Premiums into account. Again, IRR Legal requests a 

direct response to that claim.  

Estimate of Zondo Dividend, and Other Relevant Figures 
IRR Legal provides an estimate of the cost of BEE Premiums. If the Committee has any reason to believe 

this estimate is wrong, IRR Legal requests that the evidence that is the basis for such reasoning be 

shared publicly. In essence this is the request: tell the public how much BEE Premiums cost. Make that 

a condition at least of conditional grants. 

The estimated cost breakdown of BEE Premiums is as follows: 
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BEE Premium Recorded Spend R5.7 Billion per annum 

BEE Premium Unrecorded Spend R11.3 Billion per annum 

BEE Premium Total Licit Spend R17 Billion per annum 

Total Corruption Cost R240.6 Billion per annum 

Zondo Dividend R132.3 Billion per annum 

BEE Premium Total Cost R149.9 Billion per annum 

Source: IRR Blueprint for Growth, Slash Waste & Cut Taxes, 2024. 

The breakdown for each estimate is available at the source, where further breakdowns are referenced. 

Here, for brevity, each line item is explained. 

BEE Premium recorded spend refers to the amount recorded (but not published) every year. 

Whenever a contract is awarded on the basis of BEE “points”, in terms of “special goals” in Section 2 

of the Public Procurement Policy Framework Act (PPPFA), or in terms of “set-asides” and 

“prequalification” under Chapter 4 of the Public Procurement Act (PPA), a BEE premium is spent. 

The BEE Premium recorded spend is equal to exactly the difference in cost between the winning bid 

(at the point of awarding the contract) and the cost of the contract that would have won if BEE “points” 

were not part of the tender process. 

For an example, consider the City of Cape Town’s “Procurement Transparency Report”, where GEL 

batteries could have been bought from the manufacturer, which submitted a bid, but the same 

product was bought at a higher price from another company, because it scored higher in terms of 

BEE1. 

The recorded spend of BEE premiums is very easy to calculate with only two data points per contract 

according to this formula for the winning bid: 

BEE Premium (ZAR) = Contract value * (80 - Price Points) * 1.25 

That formula assumes a contract on the 80/20 system. If it is on the 90/10 system: 

BEE Premium (ZAR) = Contract value * (90 – Price Points) * 1.11 

BBE premium unrecorded spend refers to the licit cost that is not calculable by simply looking at the 

record of bids and applying the formula above. This might occur because I company realizes that even 

though it can offer the same goods or services at the best price, it is likely to lose on BEE points, so it 

does not enter a bid. In that case the true best price option is not reflected in the points allocation. 

Alternatively, a company might be outright excluded on the basis of race, as was provided for by the 

Finance Minister’s regulations under the PPPFA issued in 2017 (later struck down at court). The latter 

form of paying unrecorded BEE premiums is set to be returned by the PPA. 

BBE premium total licit spend refers to the sum of recorded and unrecorded BEE licit premiums. 

Total Corruption Cost refers to the estimated to loss of resources due to corruption the procurement 

system that is funded by taxpayers and channelled through the Bill2. 

 
1 Pg. 19, City of Cape Town Procurement Transparency Report 2022.  
2 SCMR 2015, SCMR Update 2016, IMF Public Procurement in South Africa 2023. 
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Zondo Dividend refers to the reduction in waste due to corruption that is expected to be achieved if 

the Zondo Report advice is heeded to derive maximum value for money3 in public procurement 

without ambiguity4. Notice that this is a fraction of total avoidable corruption costs.  

BEE Premium Total Cost refers to the sum of the Zondo Dividend and the BEE premium total licit 

spend. 

Conditional Grants Premium Cost 
Because Conditional Grants cover roughly R205 billion, which is roughly 15% of the procurement 

spend, and because not all conditional grants are spent on procurement, a conservative estimate is 

made that conditional grants cover only 5% of total public procurement.  

However, even if that is the only part of public procurement in which BEE Premiums and Other 

Preference Premiums above Base Price are made explicit, that would be a significant step in the 

direction of Constitutional compliance. Furthermore, it would provide an important, official basis on 

which to make estimates about the cost of BEE Premiums and Other Preference Premiums in the 

remainder of public procurement.  

Recommendations 
Overall: The Bill must be amended so that the conditions on which all allocations that bare a nexus 

to procurement in terms of the PPPFA are qualified: in order to make any payment of BEE premiums 

explicit, reportable, and reported back to National Treasury. 

Furthermore, Sections 17 and 18 of the Bill ought to be amended to make explicit that 

appropriations will be withheld if the conditions a) and b) above are not met within a reasonable 

time. 

Furthermore, please consider these more granular suggestions 

Part 3 Matters relating to Schedule 4 to 7 allocations 

[Insert bold]: “15(1) The National Treasury must, within 14 working days after this Act takes effect, 

publish by notice in the Gazette—… (c) the framework for each conditional allocation in Schedules 4 

to 7 including an explicit prescription for BEE premium reporting in the framework.” 

Part 4 Expenditure in terms of purpose and subject to conditions 

[Insert bold]: “16(2)(a) A framework may provide for components within a conditional allocation that 

are subject to specific conditions. If BEE premium is to be paid within a framework, then the 

framework must provide for that component explicitly subject to specific conditions that allow 

transparency and cost management.” 

All relevant schedules should be amended, mutatis mutandis to a) require transparency in BEE 

premiums & b) reduce BEE premiums to R0 to maximize value for money. 

Part 2 Duties in respect of annual financial statements and annual reports for 2025/26 financial 

year:  

[Insert bold]: “14(1) The 2025/26 financial statements of a national department responsible for 

transferring an allocation in Schedule 4, 5 or 7 must, in addition to any requirement of any other 

 
3 Para 532., State Capture Commission Report, Volume 1.  
4 Ibid. para 531. 
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legislation—…(g) indicate the total amount allocated to a province or municipality for the purpose 

of paying BEE premiums.” 

[Insert bold]: “14(4) The 2025/26 annual report of a provincial department receiving an allocation in 

Schedule 4, 5 or 7 must, in addition to any requirement of any other legislation—…(f) indicate the 

extent to which the provincial department complied with this Act by specifically reporting BEE 

premiums.” 

[Insert bold]: “14(5) The 2025/26 financial statements and annual report of a municipality receiving 

an allocation in Schedule 4, 5 or 7 must be prepared in accordance with the Municipal Finance 

Management Act, and with the requirement of this Act to transparently report BEE premiums.” 

[Insert bold]: “14(6) To facilitate the monitoring of performance and the audit of the allocations for 

the 2025/26 financial year, the National Treasury may determine the format in which receiving 

officers must report on conditional allocations to municipalities in terms of sections 11(2)(c) and 

12(2)(c). National Treasury must determine the format in which receiving officers must report on 

conditional allocations of BEE premiums to municipalities in terms of this Act.” 

Transparency – PPA 
The Bill makes no mention of the PPA. It is common cause that the PPA will impose significant costs, 

both in terms of reporting compliance, and in terms of expanded BEE premiums. As no provision is 

made for this in the Bill, the Bill effectively forecloses the possibility of the PPA coming into effect 

while the Bill is operative.  

PPPFA – Consistency 
If any organ of state finds its duties of compliance under the Bill to be inconsistent with 

requirements under the PPPFA, then it can apply for an exemption from payment of BEE premiums 

under section 3 of the PPPFA.  

Therefore, the Committee need not fear any clash between implementing the proposals provided by 

IRR Legal, in compliance with the Constitution, and section 2 of the PPPFA. 

 

  


