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IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE DIVISION, CAPE TOWN

CASE NO: 2,02'5-97,:249'4
in the application by:

IRR LEGAL NPC ‘ Intervening Party

‘In‘the application between:

AFRIFORUM NPC ‘ Applicant

and

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA First Respondent

MINISTER OF PUBLIC WORKS
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CHAIRPERSON OF THE NATIONAL COUNCIL OF
PROVINCES Fourth Respondent

" ANSWERING AFFIDAVIT TO IRR LEGAL FOUNDING AFFIDAVIT
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|, the undersigned,

ANGELA THOKOZILE DIDIZA

do hereby make oath and state:

1 | am the SPEAKER OF THE NATIONAL ASSEMBLY, cited in this

application in my official capacity, representing the interest of the Natiqﬁaim

Assermbly (‘the NA") which finally adopted the Expropriation Bill. TheN

2 1 depose to this answering affidavit on behalf of the NA by virtue of my
position as the Slpeaker of the NA, and to extent that the NA plays a role |
in the process of passing legislation in terms of the Constitution of the

Republic of South Africa, 1996 ("the Constitution”).

3 The facts set out in this affidavit fall within my personal knowledge, except
where the contrary is expressly indicated or otherwise appears from the
H

contéxt, and these facts are to the best of my belief both true and correct..

4 Where | make legal submissions, | do so on the advice of the third
respondent’s legal representatives, which advice | accept. Any
reference to such advice (including in this paragraph), must not be
considered as a waiver of privilege. To the extent that any submissions
were rc;zceived from the fourth respondent, those submissions were

considered in preparing this answer.
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Where | rely on facts that are not within my personal knowledge, | do so
based on the documents and records in respect of the subject matter of
this application. Where necessary, | have also consulted with officials who

possess the required knowledge of the issues involved.

This affidavit is filed in opposition to IRR Legal NPC ("IRR)'s application

and sets out the grounds for such opposition and the basis upon which

IRR's application must be dismissed. For the avoidance of doubt, |

the allegations in IRR’s founding affidavit that are inconsistent with-this___________

answering affidavit and the answering affidavit to the main application
instituted by AfriForum. To the extent that | have not expressly dealt with

any allegation herein, those allegations are denied.
In this affidavit, | address the following in turn:
7.1 overview of IRR's application;

7.2 the purpose and proper interpretation of section 25(3) of the

Constitution and section 12(3) of the Expropriation Act;
7.3 IRR's First Challenge - the alleged irrationality of section 12(2)(e)

7.4  IRR's Second Challenge - the constitutionality of section 12(3) and

the provision for nil Compensation;

7.5 IRR's Third Challenge - section 12(3)(a);
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76 IRR's Fourth Challenge - section 12(3)(b);
7.7  IRR’s Fifth Challenge - section 12(3)(c);
‘7.8  IRR’s Sixth Challenge - section 12(3){d);

7.9 IRR's Seventh Challenge - section 12(4);

7.10 paragraph by paragraph responses; and

7.11 conclusion.

OVERVIEW OF IRR'S APPLICATION

8 IRR filed their application o intervene as an applicant on 8 October 2025
in the main application: launched by AfriForum, which challenges the
consfitutional validity of the entire Expropriation Act, 2024 (Act No. 13 of
2024) (“Expropriation Act” or “the Act’). -A copy of the Expropriation Act
is attached to the answering affidavit to the main AfriForum application as
annexure "AA1”.

g * IRR's intervention seeks to impugn sections 12(2)(e), 12(3)(a) to (d) and
12(4) of the Expropriation Act to the extent that they are noh-compliant with
section 25 of the Constitution, as read with the limitations clause set outin

section 36 of the Constituticn, and have them declared unconstitutional

and invalid.

T.C A7
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10 IRR contends that the aforementioned sections are unconstitutional when
considered against the backdrop ‘of the constitutional jurisprudence and
accordingly intends to expand upon the constitutional challenge raised by

4

11  Onthat premise, and on the grounds mentioned above, IRR requests this

honourable court to declare sections 12(2)(e), 12(3)(a) to (d) and 1 2§4) Dgt;“

-the Expropriation Act unconstitutional and invalid.

12 The constitutionality of the Expropriation Act generally has been I
comprehensively set out in the answering ‘affidavit to AfriForum’s main
application. This affidavit accordingly focuses on the challenges raised by

THE PROPER INTERPRETATION OF JUST AND EQUITABLE

COMPENSATION

13 | deny IRR’'s premise that section 25(3) of the Constitution is a full-
indemnity or market-value compensation provision. Properly construed,
section 25(3) of the Constitution prescribes an: equitable compensation
standard. It requires compensation to be just and equitable, reflecting an
equitable balance between the public interest and the interests of those
affected, after considering all relevant circumstances. Section 12(1) of the

Expropriation Act deliberately mirrors that constitutional language.

7. L7
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6

14 Read with section 12(3) of the Expropriation Act, section 25(3) of the
Constitution performs a reformative constitutional function. It jmov:;$ South
African expropriation law away from the pre-constitutional asSum;;"tionv.-that
compensation is necessarily equivétent to market value or ordinary
damages, and toward a contextual enquiry in which market value is only

one factor, but not the controlling factor.

15 Section 12(3) of the Expropriation Act does not contradict section 25(3)

the Constitution. It gives concrete legislative content to it. Section 1%@‘@{

the Expropriation Act provides that nil compensation may be just and
equitable where land is expropriated in the public interest, but only having
regard to all relevant circumstances, It then lists examples, including
unused speculative land, unused state land acquired for no consideration,
abandoned land, and land whose market value is equalled or exceeded by

direct state investment or subsidy:

16 IRR's case proceeds from an unduly narrow premise, hamely that section
25(3) of the Constitution is chiefly about restoring the expropriated owneér
to the same financial position as before the expropriation. That is incorrect.

Section 25(3) of the Constitution is not merely a restitutionary or damages

provision. [t is a constitutional bafancing provision.

17 The reform in section 12(3) of the Expropriation Act is therefore not that
Parliament has created an exception to compensation. The reform is that

Parliament has identified circumstances in which the constitutional balance
p— 7 )
). 4
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itself may produce a nil amount. In other words, nil compensation is not
treated as “no compensation™; it is treated as a possible just and equitable

amount after the section 25(3) enquiry has been performed.

<

18 The Expropriation Act was enacted to align expropriation law with the

Constitution and to replace the Expropriation Act, 1975 (Act No. 63 of

land reform and equitable access to natural resources. Parliament|also -

says that, unlike the 1975 Act, the new Act requires compensation ﬂ@@g

just and equitable and that nil compensation may be offered only where
that is just and equitable after all relevant circumstances have been

considered.

19 Section 25(3) of the Constitution supplies the constitutional test. -Section
12(1) of the Expropriation Act repeats that test. Section 12(:3)"_-of the
Expropriation Act applies that test to particular public-interest land-
expropriation contexts where the balance may, in an appropriate case,

produce nil compensation.

20 “The listed circumstances in section 12(3) of the Expropriation Act are also
tied to the very factors in section 25(3) of the Constitution. Unused
speculative land speaks to the current use of the property and the purpose
of expropriation. State-owned land acquired for no consideration speaks
to the history of acquisition and use and the public interest in rational use

of public assets. Abandoned land speaks to current use, control, and the

Ve 47
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real content of the owner's affected interest. Land whose value is-equalled
‘or exceeded by state investment or subsidy directly reflects section 25(3)'s

express instruction to consider direct state investment and subsidy.

21 ‘Section 12(3) of the Expropriation Act is also framed in deliberately non-

automatic language. It says “may” be just and equitable; it applies only

where land is expropriated in the public interest; and it requires regard

GAUTEN
PRE

to all relevant circumstances. Parliament's answer to AfriForum simil

says section 12(3) of the Expropriation Act is not a blanket provision|-

list is not closed, each case must be evaluated individually, and the

ultimate arbiter is the court where compensation is disputed.

22 The purpose of section 25(3) of the Constitution is not to constitutionalise
market-value compensation, nor to guarantee that every expropriated
owner is placed in the same financial position as. before the expropriation.
lts purpose is to prescribe a standard of justice and equity, requiring an
equitable balance between the public interest and the interests of ’tﬁpse
affected, having regard to all relevant circumstances. Section 12(3) of the
Expropriation Act gives effect to that standard by identifying circumstances
"i‘n which, after the constitutionally required enquiry, nil compensation may
be just and equitable. It does not make nil compensation automatic, nor
does it displace section 25(3) of the Constitution. It operates within section

25(3) of the Constitution.

7J.C /7
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23 Section 12(8) of the Expropriation Act is not-a legislative departure from
section 25(3) of the Constitution; it is Parliament’s attempt to operationalise
the fransformative purpose of section 25(3) of the Constitution. It
recognises that in.a constitutional _pfoperty regime concerned with both
protection and reform, compensation must prevent unfair loss, but it must

also prevent public funds from being used to confer windfalls in

circumstances where the owner's compensable interest is weak, the public =z

i;xtere‘st is strong, or the value of the property is already attributable to

contribution.

24 In the event the court finds that section 12(3) of the Expropriation Act :n its
provision for nil compensation where land is expropriated in the plib’lic
interest, having had regard to all relevant circumstances is an infringement
of section 25(3) of the Constitution, section 25(8) of the Constitution makes
provision for such limitation, provideditis in accordance with the provisions
of section 36(1) of the Constitution. In turn, section 36(1) of the
Constitution mandates that such limitations be reasonable and j‘ustiﬂabi‘e
in an open and democratic society based on human dignity, equality and

, freedom, taking into account all relevant factors, including:

“(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

o

J.c 47"
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10

(e) less restrictive means to achieve the purpose.”
25 Whilé a mere comprehensive analysis is conducted further on in this
affidavit, | submit that section 12(3) of the Expropriation Act, after having
. taken into consideration all relevant circumstances regarding whether nil
compensation would be just and equitable, would meet the section 36

analysis.

26 - Furthermore, section 36(2) of the Constitution states that laws may:limit

rights entrenched in the bill of rights. in two distinct ways, na

provided in subsection (1)' or-as provided ‘in any other provisién of the
Constitution’. Where section 12(3) of the Expropriation Act constitutes a
departure from the provision for section 25(3) of the Constitution, which is
denied, section 25(8) of the Constitution, as well as section 36(2) of the
Consfitution, sanction such a departure provided it is in accordance with

section 36(1) of the Constitution.

FIRST CHALLENGE - IRRATIONALITY IN SECTION 12(2)

27 IRR alleges that sections 12(2)(e) and 12(2)(d) of the Expropriation Act are
“ in conflict with one another and consequently vague, irrational and

unconstitutional. This is disputed by the third and fourth respondents.

28 Section12({2)(d) of the Act stipulates that, in determining the amount of
comperisation to be paid, the expropriating authority must not, unless there

are special circumstances in which it would be just and equitable to do so,

7:—(/ ,‘?’7 ‘
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i1

take account of improvements made to the property in question after the
date on which the nofice of expropriation was served upon the
expropriated owner or expropriated‘hoider; as the case may be, except
. where the improvements were agreed to in advance by the expropriating
authority or where they were undertaken in pursuance of obligations

entered into before the date of expropriation.

29 Section 12(2)(d) of the Act is concerned with timing. It prevents post-nfice

improvements from inflating the amount of compensation, except Whergs=g s

the improvemenits were agreed in advance by the expropriating authority

or undertaken pursuant to obligations entered info before the date of

expropriation.

30 The provision is rational because, once a notice of expropriation has been
served, an owner should not be able to alter the compensation enquiry by
making new improvements that were not agreed to and were not required

by pre-existing obligations.

31 The two express exceptions in section 12(2){d) of the Act preserve
“ compensation for bona fide improvements. They cover improvements
‘agreed to in advance by the expropriating authority and improvements

undertaken pursuant to obligations entered into before the date of

expropriation:

7 27
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32 Section 12{2) of the Expropriation Act is not a compensation-denial W
provision. It is a valuation-control provision. Its purpose is to prevent the
compensation enquiry from being distorted by artificial, uniawful,

. speculative or opportunistic factors ,ihat do not propetly form part of just

and equitable compensation.

33  Section 12(2)(d) of the Expropriation Act deals with timing; section'1 "’iﬂ&%l

-of the Expropriation Act deals with purpose or object. The former regul

when post-notice improvements may be considered. The latter exe

acts done with the object of obtaining compensation for those acts.

34 Section 12(2)(e) of the Expropriation Act is directed at artificial acts, sham
arrangements, unnecessary improvements, or contrived value-creating
steps taken for the purpese of inflating a compensation claim. [t prevents
the compensation enquiry from being distorted by conduct undertaken for

no genuine property-related reason.

35 There is therefore no contradiction. Section 12(2)(d) of the Expropriation
Act says when genuine post-notice improvements may be cénsidered,

+ Section 12(2)(e) of the Expropriation Act prevents & claimant from relying
on acts that were done, riot for a genuine property-related reason, but to

manufacture or inflate a compensation claim.

36 The Act does not confer an unguided or arbitrary discretion on the

expropriating authority. The autherity must apply the jUStwandeequita_blé-
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13

standard in section 12(1) of the Expropriation Act, the specific statutory
criteria in section 12(2) of the Expropriation Act, and the procedural
safeguards in the Act. Any dispute about compensation may be referred
to court. The ultimate safeguard ag;inst arbitrary application is judicial

determination.

37 Section 12(2) of the Expropriation Act is therefore a rational measurg by

the Parliament to safeguard the compensation process against abus and.,
gl

to ensure that compensation remains aligned with the scheme of the-

as awhole.

38 Section 12(2)(e) of the Expropriation Act on the other hand prohibits the
expropriating authority from taking into account anything done with: the

obj_ect of obtaining compensation therefor.

39 The courts have also emphasised that the purpose of compensation is not
to make a profit or acquire gain. Section 12(2)(e) of the Expropriation Act
is consistent with that principle because it prevents compensation for acts
undertaken for the purpose of obtaining compensation, rather than for a

‘genuine property-related purpose.

40 1t is also common cause that with expropriation being compulsory
acquisition, the only influence an unwilling or opportunistic eXpropriate&
owner or expropriated holder has in the process is in respect of

compensation. For that reason, the compensation enquiry must be

Te A7
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14

protected against opportunistic conduct that could distort the just and
equitable assessment.

s

41 With this backdrop in mind, it is not difficult to appreciate that- section
g 12(2)(e) of the Expropriation Act also serves a rational purpose in geeking
to prevent any mischief or abuse that might be attempted by owners trying

to increase the compensation due to them by effecting improvements.

no reason other than to obtain gain or a profit from an expropriation.

42 Sections 12(2)(d) and 12(2)(e) of the Expropriation Act therefore b.oth '
serve to safeguard against abuse of the compensation process. The
former ensuring finality and compliance with the Act and the latter ensuring

compensation is confined to the intended constitutional p,urpose.

43 Both subsections have their specific purpose and function in ensuring
accountability and transparency within the compensation process in a

manner that is not contradictory but complimentary.

44 The allegations of vagueness, irrationality and conflict, advanced by IRR

are accordingly unfounded, occasioned by a misinterpretation of the

&+

subsections in their statutory and constitutional context.

SECOND CHALLENGE — SECTION 12(3)

45 The second challenge mounted by IRR is against section 12(3) of the

Expropriation Act, on the basis that it allows for expropriation without

T A7

Page 17 of 73



compensation in the public interest, which is defined as including the
nation’s commitment to land reform -and other reforms to bring about
equitable access to the country’s natural resources to redress past racial
discriminatory laws. This sub-section they conclude, effectively excludes
situations where land may be expropriated without compensation for a

public purpose, which is defined as any purpose connected to the

administration of law where the property will be used by or for the benefit

»

of the public.

46 Consequently, according to IRR, unlike the Constitution which
distinguishes between expropriations “for a public piil-‘pose"’ and those “in
the public interest” but that does not negate the right to just and equitable
compensation, which applies equally in both instances, the Expropriation

Act negates the right to just and equitable compensation.

47 According to IRR, the dichotomy they allege to have been created by the
Expropriation Act is significant, as it renders section 12(3) of the
Expropriation Act only applicable to land expropriated in the public interest,

but not to land expropriated for a public purpose.

4

48 They aftribute this distinction to the Parliament accepting that it would not
be just and equitable to furnish nil compensation where land was
expropriated for a public purpose, as land clearly has a value greater than
nil, otherwise there would be no interest in expropriating it for a public

purpose.

Tl A7
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49 Again, IRR misdirects itself by conflating nil compensation with nil value,
and by conflating nil compensation. with no compensation.  Nil
compensation is not the absence of a‘ compensation enguiry. ltis a
possible outcome of the just a’ri}d equitable enquiry contemplated by

section 25(3) of the Constitution and section 12(1) of the Act.

50 The Constitution and the Expropriation Act do not provide for expropriation

able -
(i

. ‘“without’” compensation. They provide for just and equi

15

compensation, which in some cases will be nil.

51 Section 25(3) of the Constitution therefore already permits the possibility
of nil compensation if all relevant circumstances show that it would be just

and equitable.

52 As explained at length in our answering affidavit to the main AfriForum
application, -section 25 of the Constitution does not permit generalised
expropriation without compensation. However, there may be
cifcumstances in which the Constitution permits expropriation for an
amount of compensation equal to nil, provided that doing so is just and

+  equitable.

53 The Constitution requires that a balancing exercise be undertaken to
ensure that the amount of compensation results in a just and equitable
balance between the public interest and the interests of those who are

affected.
JTo A7
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54 The resuit depends on all the circumstances. Nil compensation may be
just and equitable where, for example, the public interest is strong, the
owner's compensable interest is weak, or the value of the property is

. already attributable to state contribution.

55 The Expropriation Act contemplates nil compensation as being part of the

range of potential just and equitable compensation. Section 12(1) of the_

-Expropriation Act replicates the constitutional formula in section 2 (3 %ﬁi‘""
the Constitution and outlines the prerequisites for compensation whi

that the amount of compensation to be paid be just and equitable reflecting

an equitable balance and the interests of those affected.

56 Section 12(3) of the Expropriation Act accordingly does not list
circumstances in which it will always be just and equitable to expropriate
for nil compensation. [t expressly provides that ‘having regard to all
relevant circumstances', including the five listed circumstances, it may be
just and equitable to expropriate for nil compensation. Whether it would

be just and equitable must depend on the facts of each case.

57* Section 12(3) of the Expropriation Act specifically requires all relevant

circumstances to be considered in deciding whether nil compensation
would be just and equitable. It does not prescribe scenarios for when nil
compensation will necessarily be just and equitable but merely
acknowledges the possibility of nil compensation as being part of the range

of potential just and equitable compensation.

T.C AT
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IRR’s attempt to draw a hard dichotomy between “public purpose” and

“public interesf” does not assist it.

Historically, land reform expropriations raised questions because

beneficiaries of such expropriations may be private persons. The express

reference to the public interest in section 25(2) of the Constitution was

constitutionally valid grounds for expropriation.

Longstanding jurisprudence has recognised both narrow and broad :

understandings of public purpose in the context of expropriation. The
narrow understanding relates to government purposes, while the broader
understanding relates to purposes that benefit the public at large and

overlap with the public interest:

Leading authorities accept that the public interest, as the broader category,
may include the narrower category of public purpose. Even an
expropriation that benefits a third party may be valid if it is undertaken in
the public interest. The two concepts are therefore not rigid compartments

that determine compensation in advance.

The reference to “public inferest” in section 12(3) of the Expropriation Act

does not negate or dilute the right to just and equitable compensation.

T A7

Page 21 of 73



12/6/2026-5:46:37 PM

19

63 Accordingly, IRR’s alleged dichotomy does not render section 12(3) of the
Expropriation Act unconstitutional. The controlling standard’ remains
section 25(3) of the Constitution and section 12(1) of the Act: all relevant
circumstances must be considered ;n deciding whether the proposed

compensation is just and equitable.

64 The section 36 answer is dealt with below. At this stage it is suffici

emphasise that section 12(3) of the Expropriation Act operates within, 2 s

not outside, the constitutional compensation standard.

THIRD CHALLENGE - SECTION 12(3)(a)

65 IRR also impugns section 12(3)(a) of the Expropriation Act on the basis
that it provides that an owner may receive nil compensation simply
because they own land and do not intend to develop that land or use that

land to generate income.

66 The effect of the provision, they argue, is to punish an owner for not
developing land or using it for the generation of an income - either because
‘théir intention is to benefit from the appreciation of market value, or as
shown above, for any other reason. This they contend conflicts with the
primacy of agreement in compensation and impacts on the rights of an
owner to use their property as they see fit, subject only to reasonable

constraints under the law.
7

e 27
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Nil compensation, it submits, is an intrusive and drastic limitation of the
right to compensation as contained in section 25(2)(b) of the Constitution.

it submits that this is a serious infringement of constitutional rights-and that
s Y

section 12(3)(a) of the Act is invalid for that reason.

As already substantiated above, section 12(3) of the Expropriation Act still

requires all relevant circumstances to be considered in deciding wheﬁh& ““““““““““

nit compensation would be just and equitable. It does not pre

scenarios for when nil compensation will necessarily be just and equit

Put differently, it merely provides that subject to other relevant
circumstances, it may be just and equitable for nil compensation to be paid

where land is expropriated in the public interest.

The circumstances listed in section 12(3) of the Expropriation Act identify
examples where the Parliament considered that special attention may be
required in the land reform context.

¥

The significance of listing the examples in section 12(3)(a) to (e) is to do
no more than o highlight to an expropriating authority and a court (in the
case of a dispute over the amount of compensation} that special

consideration should be given to those factors.

It is not an instruction always to offer or award nil compensation in those

instances, regardless of other circumstances, including those in section

7.
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12(1)(a) to (e) - that would be untenable as a matier of statutory

interpretation and inconsistent with section 25(3) of the Constitution.

72 To address [RR’s challenge directly, section 12(3)(a) of the Expropriation
Act does not punish ownership, non-development, or investment. It

identifies one circumstance that may be relevant where land is not being

used and the owner's main purpose is not to develop the land or use it fo
[
generate income, but to benefit from appreciation of its market value. ﬁ‘__ en.

then, nil compensation is not automatic.

73 As clarified extensively above, the court would still have to. take into
account and consider all relevant circumstances on a case by case basis
in deciding whether the proposed compensation would be just and

equitable.

74 IRR’s contention that section 12(3)(a) of the Expropriation Act is irrational;
an intrusive and drastic limitation of the right to compensation as contained
in section 25(2)(b} of the Constitution; and a serious infringement of
constitutional rights is consequently unfounded.

-

FOURTH CHALLENGE - SECTION 12(3)(b)

75 IRR also impugns section 12(3)(b) of the Expropriation Act on the basis

that the purpose of paying nil compensation under that provision is

Joe. A7
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allegedly to punish an organ of state for not using land for its core

functions, at least in respect of land purchased for no consideration.

76 Section 12(3)(b) of the Expropriation Act is directed at thé rational

deployment of public assets. Where an organ of state holds land that it is

not using for its core functions, is not reasonably likely to require the land

factors that may support nil compensation.

77 The provision is not punitive. It recognises that public land held by one
organ of state does not have the same compensatory character as
privately acquired land, particularly where the organ of state paid nothing

for the land and does not require it for its mandate.

78 The phrase “core functions” is not vague. It is capable of objective
determination by reference to the organ of state’s statutory mandate,
constitutional functions, budgeted activities and actual use of the land. In
any event, nil compensation remains subject to the section 12(1) just and

equitable enquiry and to judicial determination if compensation is disputed.

&

FIFTH CHALLENGE - SECTION 12(3){c)

79 Despite conceding that section 12(3)(c) of the Expropriation Act has a valid
rationale, IRR impugns section 12(3)(c) of the Expropriation Act on the

basis that its construction opens the door to unreasonable and arbitrary

T A7
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expropriation with nil compensation as it lacks sufficient guidance ic an

administrator as to when the provision is applicable.

Section 12(3)(c) of the Expropriation Act is carefully confined. It applies

only where, notwithstanding registered ownership, ‘an owner has

abandoned land by failing to exercise control over it despite being

efforts by the owner, or an inability to exercise control.

£

it is consequently denied that the provision gives administrators an
unguided discretion. Whether land has been abandoned, and whether the
owner was reasonably capable of exercising control, are fact sensitive
questions to be addressed against all relevant circumstances and

ultimately reviewable or determinable by a court.

As already substantiated above, section 12(3) of the Expropriation Act still
requires all relevant circumstances to be considered in deciding whether
nil compensation would be just and equitable. S.ubject to other relevant
tircumstances, it may be just and equitable for nil compensation to be paid
where land is expropriated in the public interest from an owner, with the
ability to control and safeguard her land, but fails to do so and physically
abandons the land, which could be put to a productive use in the public

interest.

Jc. A7
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SIXTH CHALLENGE - SECTION 12(3)(d)

83 According to IRR, the right to compensation as provided in section [sic.. ]
25(2)(b). is limited to punish those owners who have not improved the

market value of the land beyond the value of state investment or subsidy

84 IRR cautions that many of those owners who could fall into the ambit of

| H
this section are beneficiaries of land reform programmes and that $

groups of persons shall be disproportionately affected and punished for

not potentially having the means to improve the market value of the land
beyond the value of the state's investment or subsidies.

N

85 Section 12(3)(d) of the Expropriation Act provides for a situation where nil
compensation can be paid “where the market value of the land is
equivalent to, or less than, the present value of direct state investment or

subsidy in the acquisition and beneficial capital improvement of the land’.

86 Section 12(3)(d) of the Expropriation Act gives effect fo the express
constitutional factor in section 25(3)(d) of the Constitution which is the
extent of direct state investment and subsidy in the acquisition and
beneficial capital improvement of the property. lis purpose is not
punishment but to aveid double compensation where the state has already

funded value equal to or greater than the market value of the land.

Page 27 of 73



12/6/2026-5:46:37 PM

25

87 The concerns raised by IRR in respect of land-reform beneficiaries are
overstated. Section 12(3)(d) of the Expropriation Act does not operate
automatically. The position of any beneficiary, the nature and terms of
state support, the purpose of the expropriation, the history of the
-acquisition and use, and all other relevant circumstances ‘must still be

considered before nil compensation could be just and equitable.

SEVENTH CHALLENGE - SECTION 12(4)

88 IRR impugns section 12(4) of the Expropriation Act on the basis that ™==r™

owners in terms of section 23(1) of fhe Land Reform (Labour Tena_nts) Act,
1996 (Act No. 3 of 1596) _(‘_‘Labour- Tenants Act’) have a right to
compensation as provided in the Constitution, being section 25(2)(b) of the
Constitution. Section 12(4) of the Expropriation Act limits this right to

compensation by providing for nil compensation to be paid.

89 It further contends that there are no guiding provisions on when such nil
compensation would be just and equitable, leaving it all inthe hands of the

arbitrator or court.

80 Section 12(3) and (4) of the Expropriation Act both concern circumstances
in which nil compensation may be just and equitable. However, section
12(4) of the Expropriation Act is narrower in that it applies when the court
or arbitrator determines compensation in terms of section 23 of the Labour

Tenants Act.

“.c A7
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91 IRR is correct in observing that the two provisions that provide for the
possibility of nil compensation where it is just and equitable and all relevant
circumstances are taken into account, are sections 12(3) and 12(4). The
_purpose of section 12(3) of the Expré:priaﬁjon_ Act and why it is consistent

with the constitutional imperative has already been discussed.

92 Section 25 of the Constitution requires the state to actively pursu%t,egﬂw

goals of land restitution, reform of land tenure rights and gran

e vk
[EEEFHEI-F THE nicH courT oF souTH AFRICA
GAUTENG DIVISION.

entitlement to the restitution of property disposed in pursuance of apa

policies. The purpose of section 12(3) of the Expropriation Act and why it
is consistent with the constitutional transformative imperative has already

been discussed.

93 Section 12(4) of the Expropriation Act is a legislative signal to courts and
arbitrators exercising powers under the Labour Tenants Act that it would
be permissible, but is not ob_lig_atory upon —them to order expropriation for
nil compensation. The provision does not fetter their discretion, which
must be exercised in terms of the Labour Tenants Act, the Expropriation

Act and the Constitution,

94 Itis a deliberate and intentional implementation of the constitutional project
as espoused in section 23(1) of the Labour Tenants Act in the land reform
provisions of section 25(5) to (9) of the Constitution emphasising that under
the Constitution, the protection of property as an individual right is ‘not

absolute but subject to societal consideration. In this instance, the
T.c- 47 -
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highlighted societal consideration is the need for land reform in the context
of labour tenant and the constitutional obligation to redress historical

patterns of dispossession and inequality.

*

it is also not true that there are no guiding provisions on when such nil

compensation would be just and equitable, leaving it all in the hands of the

arbitrator or court. Section 12(4) of the Expropriation Act expr?’%lgmw“

provides the governing standard and the Labour Tenants Act provides the

statutory context in which the determination is made.

The provision is therefore not vague or arbitrary. it leaves it to the court or
=raratior 1o apply the constitutional and statutory standard to the facts of

e parscular iabour tenant matter.

As in the comtext of section 12{3) of the Expropriation Act, it is denied that
seciion 12(4) of the Expropriation Act is inconsistent with the Constitution
and a depariure from section 25 of the Constitution. In the event, the court
finds that section 12{4} of the Expropriation Act in its provision for nil
compensation where land is expropriated in respect of exprOpriations
concerning labour tenants, having had regard to all relevant circumstances
is an infringement of 25(3) of the Constitution, section 25(8) of the
Constitution makes provision for such limitation, provided it is in

accordance with the provisions of section 36(1) of the Constitution.

T A7
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g8 IRR has, however, not shown that section 12(4) of the Expropriation Act
limits the right to compensation unjustifiably or that it is inconsistent with

section 25 of the Constitution.

THE LIMITATION OF RIGHTS

99 IRR concludes by highlighting the importance of the right to compensation

and its necessity in the protection of the interests of persons (and ¢

organs of state) from the significant power afforded to the state under’ o)

Expropriation Act to expropriate property.

100 According to IRR, expropriation has such a serious impact on the right to
property that if not kept under proper check, it affords the state very serious

overreach into private property.

101 IRR's contentions lead it to conclude that the public interest sought to be
balanced through the Expropriation Act is not so compelling as to deprive

an owner of compensation.

102 IRR invites Parliament to justify the constitutional infringements that it
alleges section 12 of the Act violates in terms of section 36 of the

Constitution.

103 Atthe outset | emphasise that IRR has not established that any of the rights
in section 25 of the Constitution have been infringed. Accordingly, thereis

no necessity to justify the alleged infringements.

TJc- A 7"
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104 To the extent that the impugned sections limit any of the section 25 rights
protected in the Constitution, it is submitted that the limitation is sanctioned
under section 25(8) and 36(2) of the Constitution and would be reasonable

. and justifiable in an open and demo;:ratic society based on human dignity,
equality, and freedom in terms of section 36 of the Constitution, taking into

account all relevant factors including those listed in section 36(1)(a) to (e)

of the Constitution.

+

105 Below is an analysis of whether the limitation (which is denied) i

by providing for nil compensation falls short of the section 36 limitations

test.

Nature of the rights the state seeks to balance ) .

106 Section 25 of the Constitution, widely known as the “properly clause’,
protects private property rights while simultaneously mandating the state

to enact land reform and broaden équitable access to natural resources.

107 IRR’s precccupation with the rights of current property owners to be
compensated in all circumstances neglects the constitutional project,
which also seeks the restoration of secure property rights to those denied

access to or deprived of property in the past and to effect social change.

108 In recognising property as a social construct however, our apex court found

that individual property rights are “not absolute but subject fo societal

T.c. A7
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considerations’, and endorsed the view of Prof Andre Van der Walt by

holding that, when interpreting the property clause, one must:

“move away from a static, typically private-law conceptualist view of

.the Constitution as a guarantee of the status guo to a dynamic,
typically public law view of the Constitution as an instrument for
social change and transformation under the auspices [and | would
add ‘and control'] of entrenched constitutional values.”"

109 This non-absolutist conception of individual constitutional property jsthe ________

premise of the Constitution’s vision of an “orderly opening-up of restofation

of secure property rights for those denied access fo or deprived of tqwm T

the past’.

Purpose: The importance and objective of the limitation .

110 IRR's one-sided appreciation of rights neglects the people within South
Africa who live under insecure tenure and many of whom were disposed

of their land through past racially discriminatory laws or practices.

111 Given the urgent need to address this, section 25 of the Constitution
intentionally mandates the state to take reasonable legislative and other
, measures, within its available resources, to foster conditions which enable

citizens to gain access to land on an equitable basis.

112 In recognising the importance of land reform and addressing the ilis of the

past, section 25(8) of the Constitution further specifies that no provision in

* AJ Van der Wait The Constitutional Property Clause (1997, Juta, Kenwyn) at 11.
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the law may impede the state from taking legislative and other measures
for land, water, and related reform to address the results of past racial

discrimination.

113 Specifically, in relation to some of the limitations complained of by IRR,
including the exclusion of post notice and acts done with compensation in
mind, as well the examples outlined in section 12(3} of the Expropriation

Act on possible cases for nil expropriation, Parliament clearly sought to

safeguard the compensation process from abuse and unnecessary [

impediments.

Extent: The nature and scale of the limitation

114 White section 25 of the Constitution does not permit generalised
expropriation without compeﬁgatéon, it pe_rmiis expropriation for an amount

of compensation equal to nil, provided that doing so is just and equitable.

115 The state may not be impeded from taking legislative and other measures
to achieve land, water, and related reform within the limitations as provided

for unds-:‘-r section 36(1) of the Constitution.

116 The Expropriation Act contains a staged process which, amongst others,
entails investigation, valuation, notice, an offer with an explanation of how
compensation was calculated, objections, submissions, mediation, and

court determination where compensation is disputed.

7.e L7
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117 Moreover, the Expropriation Act is af pains to ensure that in expropriating
property for public interest or public purpose, there is judicial oversight or
agreement between it and affected parties. It mandates the expropriating
authority 1o conduct all the nece’ssa;y investigations and valuations to
ensure that where a properiy owner or right holder is expropriated of their

property they receive just and equitable compensation.

118 The Expropriation Act also recognises that nil compensation will, in certajn:

circumstances, be regarded as just and equitable.

119 Section 12(1) of the Expropriation Act replicates the constitutional formula
in section 25(3) of the Constitution and outlines the prerequisites for
compensation which are that the amount of compensation to be paid be
just and equitable reflecting an equitable balance between the public

interest and the interests of those affected.

120 Section 12(3) of the Expropriation Act provides examples of circumstances
in which nil compensation may be just and equitable. It does not dispense
with the balancing enquiry. On the contrary, it expressly requires regard

4o all relevant circumstances.

Relation: The connection between the limitation and its intended purpose

121 The Constitution requires that a balancing exercise be undertaken to

ensure that the amount of compensation results in a just and equitable
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balance between the public interest and the interests of those who are -
affected. In some cases, the'just and equitable amount of compensation

will be nil.

Less restrictive means: Whether there are alternative ways to achieve the

same purpose without infringing as heavily on the right

122 In providing for nil compensation, the Expropriation Act has confined i

expropriation in the public interest or for public purpose and stipulatec th -

any departure from the general provisions protecting property rights inthis )
context must still strictly align with the section 36(1) limitation

requirements, ensuring that state actions are reasonable and justifiable.

123 Further, the Expropriation Act only permits expropriation of property by
agreement or with judicial oversight, which limits the concern expressed

by the IRR in respect of abuse of power by the expropriating authority.

124 Section 12 of the Expropriation Act also insists that all relevant

circumstances must be taken into account.

125 ‘lt is hard to contemplate a more tempered approach or less restrictive

means in balancing the various interests at stake.

126 In view of the above, IRR’s contention that expropriation particularly with
nil compensation affords the state very serious overreach into private
property, that the public interest sought to be balanced through the :

& /,7
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Expropriation Act is not so compelling as to deprive an owner of

compensation, is unfounded.

127 Moreover, their contention. that the provisions cannot be rescued under

section 36(1) of the Constitution is not and cannot be substantiated. )

PARAGRAPH BY PARAGRAPH RESPONSE

128 1 néw turn to traverse the founding affidavit ad seriatim. | do soonly tot

extent that is necessary taking into account what | have already said =g

above.

129 Where | neglect to deai with any specific allegation in the founding affidavit
that is in contrast to or does not accord with what is stated in this affidavit
and my answering affidavit in the main application by AfriForum, the

allegation should be considered as denied.

Ad Paragraphs 110 3

130 Save to deny that the allegations. contained herein are true and correct,

the remaining allegations contained in these paragraphs are noted.

" Ad Paragraphs 4to 5

131 | admit that IRR Legal seeks to intervene in the main application instituted

by AfriForum and that it seeks to challenge certain provisions of section 12

T 47
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of the Expropriation Act. | deny, however, that the impugned provisions

are unconstitutional or invalid.

132 | admit that IRR Legal seeks an order declaring sections 12(2)(e), 12(3)(a)
to (d), and 12(4) of the Expropriation Act unconstitutional and invalid. |

deny that IRR Legal is entitled to that relief.

133 To the extent that paragra,bh 5 alleges that the impugned provisioA‘

inconsistent with section 25 of the Constitution, read with section 36 of the

Constitution, that allegation is denied. The impugned provisions are
rational, constitutionally compliant, and properly situated within the just and
equitable compensation framework required by section 25(3) of the

Constitution.

Ad Paragraphs 6 to 8

134 The contents of these paragraphs in as far as they outline the purpose and +
objectives of IRR are noted. To the extent that the documents filed by IRR

speak for themselves, | note their contents.

Ad Paragraphs 9to 11

135 The contents of these paragraphs are noted to the extent that IRR relies
on section 38 of the Constitution. | do not, for purposes of this affidavit,
challenge IRR’s standing. However, standing does not establish the merits

of IRR's constitutional challenge.

T A7
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136 The contents of these paragraphs in as far as they outline the purpose and s
objectives of IRR are noted. It is further noted that in their document on
the history and purpose of the Institute is attached as [RR3,? they concede

.that not all aspects of the IRR's h;story exemplify proud service of its

objectives; particularly around matters pertaining to land. In the past one

of IRR’s representatives, Mr Hofmeyer supported anti-black race law,

insisting they be kept in _fov’rce for the benefit of black people. He s

out the Native (Trust and) Land Act, a foundational violation of humeF

rights that limited black people to @ maximum potential ownership

13% of South Africa's land surface, as his choice example.

137 IRR’'s submissiocns are incongruent with the constitutional imperatives
sought to be advanced by the Constitution and the Expropriation Act,
particularly in respect of land reform. They are a stark reminder that IRR
still lacks the appreciation of the crucial and urgent need for land reform

particularly for transformation.

Ad Paragraphs 12 to 13

138 | deny the allegation in paragraph 12 that affected persons will have little
or no means to challenge the Expropriation Act or its application in court.
The Act preserves access to court. Compensation disputes may be

mediated or determined by a court, and a person affected by an

z Annexure IRR3, Case Lines 012-54.

Toe z7.
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expropriation is not precluded from approaching a court for appropriate

relief.

139 The contents of paragraph 13 are denied. The Expropriation Act does not
unlawfully infringe the right to property. It gives effect to section 25 of the

Constitution by creating a uniform statutory framework for expropriation for

compensation.

Ad Paragraphs 14 to 20

140 The contents of these paragraphs are admitted.

Ad Paragraphs 21 to 24

141 The background perspective arficulated by IRR in relation to past
discrimination and violation of land rights is noted as well as the interplay
between the Constitution and the Expropriation Act to address the

aforementioned.

142 The contents of paragraph 24 are admitted fo the extent that the 1975 Act
has historically governed expropriation and that the adoption of the
Constitution required expropriation law to be interpreted through the lens
of section 25 of the Constitution. | deny, however, any implication that the

Expfopriiaticn Act, 2024 fails to give effect to that constitutional standard.

For R
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Ad Paragraph 25

143 IRR and other participants’ comments made in respect of the then
Expropriation Bill [B23 2020] were carefully considered. Public

participation however does not guarantee that the end results of the

consuitation process should reflect the views submitted, particularly if they

being pursued:

144 As demonstrated above, IRR’s submissions are not in line with the
mandate and objectives ‘of the Constitution and Expropriation Act
particularly in respect of what just and equitable entails and whether nil

compensaticns are in violation of that standard/principle.

Ad Paragraphs 26 to 34

145 | admit that section 25(3) of the Constitution governs the de_termin"_ation of
compensation where property is expropriated, and that such compensation
must be just and equitable. | deny, however, that the purpose of section
‘25(3) of the Constitution is confined fo restoring the expropriated owner to
the same financial position as before the expropriation, or to requiring

compensation equivalent to market value in every case.

146 Section 25(3) of the Consfitution is a constitutional balancing provision; It

requires the amount, time and manner of payment of compensation to be

Tl 47
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just and equitable, reflecting an equitable balance between the public
interest and the interests of those affected, having regard to all relevant
circumstances. Market value is one relevant circumstance, but it is not the

.sole or decisive criterion.

147 Section 25(3) of the Constitution must be read with section 25 as a whole,

including section 25(4) of the Constitution, which provides that the

interest includes the nation’s commitment to land reform and to reformgite

bring about equitable access to South Africa’s natural resources.

148 | deny that nil compensation is constitutionally permissible only where
property is valueless or where the. owner has committed grave misconduct.
The constitutional question is whether the compensation, including nil
compensation in an appropriate case, is just and equitable having regard

to all relevant circumstances.

149 | further deny that the Expropriation Act fails to give effect to section 25(3)
of the Constitution. Section 12(1) of the Act mirrors the constitutional
standard. Section 12(3) and section 12(4) of the Act do not displace that

* standard. They identify circumstances in which nil compensation may be

just and equitable, without predetermining that outcome.

Ad Paraagraphs 25 to 37

150 | deny the contents of these paragraphs.

T A7
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151 The impugned provisions do not place an unreasonable or unjustifiable

limitation on the right to property. They operate within the constitutional

frarmework of just and equitable compensation.

Ad Paragraphs 38 to 43

152 The contents of these paragraphs are denied, save to the extent that they

c;grrectly quote portions of section 12(2) of the Expropriation Act.

153 |RRF's challenge is premised on an incorrect reading of sections 12(2)(gy

and 12(2)(e). Thereis no contradiction between those provisions.

154 Section 12(2)(d) of the Expropriation Act regulates improvements made
after the date on which the notice of expropriation was served. Such
improvements are ordinarily not taken into account, except where they
were agreed to in advance by the expropriating authority or whe:re_ they
were undertaken pursuant to obligations entered into before the date of

expropriation.

185 Section 12(2)(e) of the Expropriation Act, by contrast, is directed at a
‘different mischief. It prevents compensation from being inflated by acts
done with the object of obtaining compensation for those acts. It is a
provision that seeks to prevent an abuse of the compensation system. It

ensures that the compensation enquiry is not distorted by artificial,
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opportunistic or contrived conduct undertaken for the purpose of

increasing the compensation claim.

156 The two provisions are complementary. Section 12(2)(d) of the

Expropriation Act recognises that bona fide post notice improvements

may, in defined circumstances, properly be considered. Section 12(2)(e)

-manufacturing or increasing a compensation claim are not treated

compensable merely because they have some connection to the pr

157 IRR’s argument also ignores the opening words of section 12(2) of the
Expropriation Act. The matters listed in section 12(2) of the Expropriation

Act are not excluded inflexibly. They may be taken into account where

there are special circumstances in which it would be just and equitable to

do s0.

158 It is accordingly denied that section 12(2)(e) of the Expropriation Act is
vague, irrational or unconstitutional. The decision-maker must determine
whether the act in question was done with the object of obtaining

* compensation for it. That determination is fact-sensitive, but it is not

unguided.

159 1t is further denied that section 12(2)(e) of the Expropriation Act. permits
arbitrary decision-making in relation to which section is applicable. The

expropriating authority must act within the framework of section 12(1) of

T 47
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the Expropriation Act, the Act's procedural safeguards, and the affected

person'’s right to dispute compensation and approach a court.

Ad Paragraphs 44 to 49

T

160 The contents of these paragraphs are denied, save to the extent that they

correctly quote section 25 of the Constitution and section 12(3) of the

Expropriation Act.

161 IRR's challenge rests on the incorrect premise that section. 12(3) of the ~wmgpa

Expropriation Act authorises expropriation “without compensation”. It does
not. Section 12(3) of the Expropriation Act provides that nil compensation
may be just and equitable in specified circumstances. It is a possible

outcome of the constitutionally required compensation enquiry.

162 | admit that section 25(2) of the Constitution refers to expropriation fora-
public purpose or in the public interest. | deny, however, that section 12(3)
of the Expropriation Act negates the right to just and equitable
compensation. Section 12(3) of the Expropriation Act must be read with

section 12(1) of the Expropriation Act, which requires compensation to be

just and equitable in all cases.

183 The fact that section 12(3) of the Expropriation Act is framed by reference
to land expropriated in the public interest does not render it

unconstitutional. Even on an interpretation that it narrows the

T RT
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circumstances in which nil compensation is expressly identified by the Act.

as a possible just and equitable outcome.

164 | deny that Parliament accepted, by implication, that nil compensation can
never be just and equitable where land is expropriated for a public purpose.

The constitutional enquiry remains whether the amount of compensation

is just and equitable, having regard to all relevant circumstances. #

stated above, expropriation for public purpose or in the public interest haye

at times been used loosely and interchangeably.

165 IRR’s reliance on examples such as airports, schools and parks in
paragraph 45 does not establish unconstitutionality. Compensation is not
determined by asking whether the property is useful to the expropriating
authority. It is determined by applying the.j_ustand-equ’itable standard in

section 25(3) of the Constitution and section 12(1) of the Expropriation Act. -

166 | deny that the words “including but not limited fo” render section 12(3) of -
the Expropriation Act vague or irrational as alleged in paragraph 47. Those
words are consistent with section 25(3) of the Constitution, which requires

'resgard io all relevant circumstances. A closed list would be inconsistent

with the broad constitutional enquiry.

167 | further deny that section 12(3) of the Expropriation Act shifts an unfair

burden onto owners as alleged in paragraph 48. The Act requires an offer
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of compensation, provides for objections and submissions, and permits

unresolved compensation disputes fo be determined by a court.

168 Paragraph 49 is denied. Section 12(3) of the Expropriation Act does not
ieave the circumstances for nil compensation to the whim of an .

‘administrator. 1t is constrained by the statutory text, the requirement of

public interest, the requirement to consider all relevant circumstances, the .

standard of just and equitable compensation, and judicial oversight.

Ad Paragraphs 50 to 59

169 The contents of paragraph 50 are admitted only to the extent that it quotes
section 12(3)(a) of the Expropriation Act. The interpretation placed on that

provision by IRR is denied.

170 | deny that section 12(3)(a) of the Expropriation Act expases any owner of
unused land to automatic nil compensation. The provision applies only
where land is not being used and the owner's main purpose is not to
develop the land or use it to generate income, but simply to benefit from
appreciation of its market value. Even then, nil compensation is not

automatic.

171 The phrase “main purpose” is not impermissibly vague as alleged in
paragraph 54. It requires a factual enquiry into the circumstances of the

land, the conduct of the owner, the history and use of the land, and the

Joee A7
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purpose of the expropriation. These matters are capable of objective

assessment.

172 IRR’s example of inherited land does riot establish constitutional invalidity.
In any actual case, the expropriating authority, and ultimately a court if the
matter is disputed, would have to consider all relevant circumstances.

Those circumstances may include how the land was acquired, why it i

unused, whether there are lawful impediments to its use, and whether ail.

compensation would be just and equitable.

173 It is denied that section 12(3)(a) of the Expropriation Act punishes an
owner for not developing land or for not using land to generate income.
The subsection identifies one circumstance that may be relevant in
determining compensation where land is expropriated in the public

interest.

174 | deny that section 12(3)(a) of the Expropriation Act infringes the right of
ownership or the right to use property as the owner sees fit. Property rights
under section 25 of the Constitution are not absolute. They are protected
within a constitutional framework that also recognises public. purpose,

public interest, land reform, and equitable access to natural resources.

175 | further deny that section 12(3)(a) of the Expropriation Act is irrational or
that it imposes an intrusive and drastic limitation on the right to

compensation. The provision does not compel nil compensation. It

T 47
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permits nil compensation only where that outcome is just and equitable

after all relevant circumstances have been considered.

Ad Paragraphs 60 to 71

176 The contents of these paragraphs are denied, save to the extent that they

correctly quote section 12(3)(b) of the Expropriation Act.

177 | deny that the purpose of paying nil compensation in terms of senﬁ@;

12(3)(b) of the Expropriation Act is to punish an organ of state. Segfion ™ s=ggE—"

12(3)(b) of the Expropriation Act identifies circumstances in which nil
compensation may be just and equitable where an organ of state holds
land that it is not using for its core functions; is not reasonably likely to
require for future activities in that regard, and acquired for no

consideration.

178 Section 12(3)(b) of the Expropriation Act serves a rational public purpose.
It recognises that public land acquired for no consideration and not
required for the organ of state’s core functions may, in an appropriate case,
be better used for another public-interest purpose without requiring one - -

public entity to extract compensation from another.

179 | deny that the right of an organ of state to compensation is identical in all

respects to that of a private person. In any event, the provision does not

T #7
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deprive an organ of state of compensation automatically. It only permits

nil compensation where that is just and equitable in the circumstances.

180 The expression “core functions” is not vague. An organ of state’s core
functions can be determined by reference to its constitutional or statutory

mandate, its powers and duties, the purpose for which it holds the land,

and its actual and reasonably anticipated future activities.

»

181 | deny that section 12(3)(b) of the Expropriation Act permits the

F THE HIGH COURT OF SOUTH AFRICA
GAUTE ISION.

expropriating authority arbitrarily to decide what constitutes a core
function. The authority’s decision is subject o the requirements of legality,
rationality, the just and equitable compensation standard, and court

oversight.

182 IRR's allegations concerning universities, academic freedom, asset books
and anticipated income are speculative. They do not demonstrate that
section 12(3)(b) of the Expropriation Act is unconstitutional. In any actual

case, all relevant circumstances would have to be considered.

183 |t is denied that section 12(3)(b) of the Expropriation Act fails to strike an
equitable balance. The provision does not confer a wide discretion to an
expropriating authority. [t identifies circumstances in which nil
compensation may be just and equitable, subject to the full compensation ]

enquiry required by section 12(1) of the Expropriation Act.
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Ad Paragraphs 7210 75

184 The contents of paragraph 72 are admitted only to the extent that it quotes
section 12(3)(c) of the Expropriation Act. The interpretation placed on the

provision by IRR Legal is denied.

185 | deny that section 12(3)(¢) of the Expropriation Act is impermissibly vague.

‘The provision contains objective requirements. It applies where an owe{

Kas abandoned land by failing to exercise control over it despite I:M \.

reasonably capable of doing $0.

186 The words “abandoned”, “failed fo exercise control and “reasonably
capable” are capable of practical and legal application. They require an
assessment of the owner's conduct, the factual condition of the iand, the
owner's ability to exercise control, and any reasons why control was not

exercised.

187 | deny that section 12(3)(c) of the Expropriation Act would apply merely
because land has been hijacked, unlawfully occupied, fenced, vacant, or
not constantly attended to. If an owner is taking reasonable steps to

‘ protect, recover, or exercise control over land, those facts would be

relevant and would have to be considered.

188 Section 12(3)(c) of the Expropriation Act does not authorise arbitrary

expropriation for nil compensation. It remains subject to the requirement

T.c AT
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that all relevant circumstances must be considered and that any

compensation, including nil compensation, must be just and equitable.

Ad Paragraphs 76 to 83

188 The contents of paragraph 76 are admitted only to the extent that it quotes

section 12(3)(d) of the Expropriation Act. The interpretation placed on the

provision by IRR is denied.

190 | deny that section 12(3)(d) of the Expropriation Act punishes owners who =g =

have not increased the market value of land beyond the value of state
investment or subsidy. To the contrary, it gives effect to section 25(3) of
the Constitution, which expressly requires the extent of direct state
investment and subsidy in the acquisition and beneficial capital

improvement of the property to be considered.

191 Section 12(3)(d) of the Expropriation Act is rational. Where the present
value of direct state investment or subsidy in the acquisition and beneficial
capital improvement of land equals or exceeds the market value of the
‘iand, it may be just and equitable for compensation to. be nil. The
subsection prevents double compensation and avoids using public funds

to pay again for value already created or funded by the state.

192 | deny that land reform beneficiaries will automatically be deprived of

compensation. Section 12(3)(d) of the Expropriation Act does not operate
C 47
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automatically. The personal circumstances of the affected person, the
nature and purpose of the subsidy, the history of acquisition and use, the
purpose of expropriation, and all other relevant circumstances must still be

]

considered.

193 | deny that section 12(3)(d) of the Expropriation Act effects an unlawful

subsidies. [t identifies state investment or subsidy as a relevant fact

determining what compensation is just and equitable at the tim

P,
<tE
EGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION.
FRETORIA

expropriation.

194 | deny that section 12(3)(d) of the Expropriation Act is vague or incapable
of fair application. The market value of land and the present value of state
investment or subsidy are matters capable of valuation and proof. Any
diSpute, may be resolved through the mechanisms provided by the Act,

including court determination.

195 | further deny that section 12(3)(d) of the Expropriation Act limits access to
court. The Act expressly preserves the right of an affected party to dispute

* compensation and to approach a court for determination where necessary.

)-C- A7
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Ad Paragraphs 84 to 86

196 The contents of these paragraphs are denied, save to the extent that they
correctly refer to section 12(4) of the Expropriation Act and section 23 of

the Labour Tenants Act.

197 Section 12(4) of the Expropnatmn Act does not offend the concept of just

circumstances and provides only that nil compensation may be just|a

equitable. It.does not compel nil compensation.

198 | deny that owners under section 23(1) of the Labour Tenants Act are
deprived of their constitutional right to compensation. Section 12(4) of the
Expropriation Act preserves the just and equitable standard and places the

determination in the hands of a court or arbitrator.

199 | deny that section 12(4) of the Expropriation Act lacks guiding principles.
The court or arbitrator must apply section 25(3) of the Constitution, section
12(1) of the Expropriation Act, the Labour Tenants Act, and the

‘requirement o consider all relevant circumstances.

200 | further deny that section 12(4) of the Expropriation Act is vague or
unconstitutional. It is a permissive provision that recognises that, in the
land reform context governed by the Labour Tenants Act, nil compensation

may in an appropriate case be just and equitable.

Te BT
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Ad Paragraphs 87 to 84

201 The contents of paragraph 87 are denied to the extent that IRR alleges

that compensation must always be 'more than nil. Section 25 of the
Constitution requires just and equitable compensation. In an appropriate

case, the just and equitable amount may be nil.

202 The -coﬁtents of paragraph 88 are noted. The respondents’ answ,

IRR’s constitutional challenge is set out in this affidavit. To the extent that

IRR reserves a right to reply, that is a matter regulated by the rules and

directions of this honourable court.

203 The contents of paragraphs 89 and 90 are admitted only to the extent that
they correctly state that section 36 of the Constitution concerns the
limitation of rights. | deny, however, that the impugned provisions impose

an unjustifiable limitation on the right to property.

204 The impugned provisions do not deprive owners of the right to
compensation. They regulate the determination of compensation within
Jhe constitutional framework of justice and equity. They therefore do not
require “rescue” under section 36 of the Constitution in the manner alleged

by IRR.

205 Inthe alternative, and to the extent that this honourable court finds that any

of the impugned provisions limits a right in the Bill of Rights, such limitation

T.C £7,
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is reasonable and justifiable. The provisions serve important constitutional
purposes, including land reform, equitable access to natural resources,
rational. use of public assets and the prevention of abuse of the

compensation process.

206 Paragraph 91 is denied. IRR understates the importance of the public

interest served by the Expropriation Act. Section 25 of the Constitution _______

itself recognises land reform and equitable access to natural resources

constitutional commitments.

207 Paragraph 92 is denied. The Constitution does not prohibit. Parliament
from enacting legislation that identifies circumstances in which nil
compensation may be just and equitable. Section 25(8) of the Constitution
expressly provides that no provision of section 25 of the Constitution may
impede the state from taking legislative and other measures fo achieve

land, water and related reform, subject to section 36 of the Constitution.

208 Paragraph 83 is noted to the extent that IRR recognises the importance of
land reform and the need for the state to expropriate land for legitimate
“public purposes. The balance, however, is not struck by excluding nil
compensation in advance. It is struck through the just and equitable
engquiry required by section 25(3) of the Constitution and section 12(1) of

the Expropriation Act.
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209 Paragraph 94 is denied. The Expropriation Act is not overbroad. The
impugned provisions are carefully framed, non-automatic, subject to all
relevant circumstances, and subject to judicial oversight. They are

therefore constitutionally compliant.

Ad Paragraphs 95 to 100

210 | do not take issue with the éontents. of these paragraphs.

Ad Paragraphs 101 to 103

211 The contents of paragraph 101 are denied. IRR is not entitied to an order
declaring sections 12(2)(e), 12(3)(a), 12(3)(b), 12(3)(c), 12(3){d) or 12(4)

of the Expropriation Act unconstitutional and invalid.

212 Properly construed, the impugned provisions do not authorise arbitrary
expropriation, do not negate the right to just and equitable compensation,
and do not compel nil compensation. They operate within the
constitutional standard prescribed by section 25(3) of the Constitution and

reflected in section 12{1) of the Expropriation Act.

-4

213 Paragraph 102 is denied. If, contrary fo the respondents’ submissions, this
honourable ‘court’ were to find any constitutional defect in any of the
impugned provisions, immediate and unqualified invalidation would not

necessarily be just and equitable.

T 47
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214 Any remedy shouid be tailored to the precise defect found. The court
should not grant relief that removes constitutionally permissible
applications of the impugned provisions or disrupts the operation of the

broader statutory scheme.

215 In the alternative, any declaration of invalidity should be limited to the

extent of the inconsistency and, where appropriate, suspended to afferd——-

Parliament an opportunity to correct any defect.

216 Paragraph 103 is admitted only to the extent that, if this honourable court
were to declare provisions of an Act of Parliament constitutionally invalid,
such order would require confirmation by the Constitutional Court before it

has force.

217 However, because IRR has not established any constitutional invalidity,

the relief sought in paragraphs 101 to 103 must accordingly be dismissed.

CONCLUSION

218 In conclusion, IRR’s application is premised on an incorrect interpretation -
:'bf section 25 of the Constitution and section 12 of the Expropriation Act. It
treats nil compensation -as though it were expropriation without
compensation, and it treats the listed circumstances in section 12(3) of the
Expropriation Act as though they automatically compel! nil compensation,

Neither proposition is correct.

T-C 47
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219 The Expropriation Act requires compensation to be just and equitable,
reflecting an equitable balance between the public interest and the

interests of those affected, having regard to all relevant circumstances.

220 Sections 12(2)(e), 12(3)(a) fo (d), and 12(4) are rational, constitutionally

compliant, and capable of proper application. They provide guidance in

circumstances where nil compensation may, depending on the factsebe—rr—rro

jast and equitable. They do.not remove the right to compensation and

i
2

mn it

2 s

@ & 2

do not oust judicial oversight.

221 | accordingly submit that IRR has failed to make out a case for the relief

sought in its nofice of motion.

WHEREFORE, the third and fourth respondents pray that IRR’s application be

dismissed.

A s 4
4

ANGELA THOKOZILE DIDIZA

| hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent's knowledge both true and
correct. This affidavit was signhed and sworn before me at [20n this the
day of Sune 2026, and that the Regulations contained in
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19
August 1977, and as further amended by R1428 of 11 July 1989, having been
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EXPROPRIATION ACT 13 OF 2024}

[ASSENTED TO 20 DECEMBER 2024] [DATE OF COMMENCEMENT: TO BE
PROCLAIMED)

{see 5. 31 of this Act)

s

You are currently viewing the full Act.

(English text signed by the President)
published in
GG 51964 of 24 January 2025

ACT

To provide for the expropriation of property for a pubiic purpose or in the public interest; to regulate the pr
expropriation of property for a public purpose or in the public interest, including payment of compensation; to
instances where the provision of nilf compensation may be just and equitable for expropriation in the public inter:
Expropriation Act, 1975 {Act 63 of 1975); and te provide for matters connected therewith.

URT OF SOUTH gFRICA
VISION,
0

Preamble
WHEREAS section 25 of the Constitution of the Republic of South Africa, 1996, provides as follows: REGISTRAR G THE WG CouRT OF SoUTH APRIZA

UTENG DIVISION,
FRETORIA

'25 Property
{1) No one may be deprived of praperty except in terms of law of general application, aad no faw may permit arbitrary deprivation of
property.
{2} Property may be expropriated only In terms of law of general application-
(a) for a public purpose or in the public interest; and
(6) subject to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those
affected or decided or approved by a court. ) :
{3) The amount of the compensation and the time and manner of payment must be just and equitable, reflecting an equitable balance
batween the public interest and the interests of those affected, having regard to all retevant circumastances, including- .
(a) the current use of the praperty;
(b} the histoty of the acquisition and use of the property;
{c) the market vaiue of the property;
(d} the extent of direct state investment and subsidy in the acquisition and beneficial capital improvement of the property; and
(e} the purpose of the expropriation.
(4} For the purposes of this section-
(a) the public interest includes the nation's commitment to lang reform, and to reforms to bring about equitable access to all South
Africa’s naturat resources; and
(b) property is not fimited ta land.
{5) The state must take reasonable tegisiative and other measures, ‘within its available resources, to foster conditions which enable citizens
to gain access to land on an equitable hasls.
(6) A persan or community whose tenure of land is legally insecure as a resuit of past raciaily discriminatory laws or practices is entitied, to
the extent provided by an Act of Parliament, elther to tenure which Is legally secure or to comparable redress.
{73 A person or community dispossessed of property after 19 June 1913 as a resuit of past racially discriminatory laws or practices is entitied,
to the extent pravided by an Act of Parliament, either to restitution of that property or to equitable redress.

{8) No provision of this section may impede the state from taking {egislative and other measures to achieve land, water and refated reform, in
order to redress the resufts of past racial discrimination, provided that any departure from the provisions of this section is in accordance with
the provisions of section 36 (1).

{9} Par!lament‘must enact the legislation referred to in subsection {6)."; and .

WHEREAS section 33 {1) of the Constitution provides that everyone has the right to administrative action that is lawful, reasonable and
procedurally fair; and

WHEREAS saction 34 of the Constitution provides that everyone has the right to have any dispute that can be resolved by the application of
law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum; and

WHEREAS uniformity across the nation is required in order to deal effectively with these matters;
AND IN ORDER TO ENABLE expropriation in accordance with the Constitutton,
8E IT THEREFORE ENACTED by the Parliament of the Republic af South Africa, as follows:-

N

1
.

ARRANGEMENT OF SECTIONS .

CHAPTER 1
DEFINITIONS AND APPLICATION OF ACT

1 Definitions
2 Apptication of Act

Joc. B7-
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CHAPTER 2
POWERS OF MINISTER TO EXPROPRIATE

3 Powers of Minister to expropriate
4 Deleqgation or assignment of Minister’s powers and duties

CHAPTER 3
INVESTIGATION AND VALUATION OF PROPERTY

5 Investigation and gathering of information for purposes of expropriation
6 Consuitation with municipality during Investigation

CHAPTER 4
INTENTION TO EXPROPRIATE AND EXPROPRIATION OF PROPERTY

7 Notice of intention to expropriate

B8 Notice of expropriation

9 Vesting and possession of expropriated property

10 Verification of unregistered rights in exproprizted property '

11 Consequences of expropriation of unregistered rights and duties of expropriating authority

Pe

CHAPTER 5

COMPENSATION FOR EXPROPRIATION
12 Determination of compensation
13 Interest on compensation
14 Requests for particulars REOISTRAR OF B MR oo
15 Payment of compensation
16 Property subject to mortgage or deed of sale
17 Payment of municipal property rates, taxes and other charges out of compensation money
18 Deposit of compensation money with Master

Prrvain Bag 567, Prasersn 000

CHAPTER 6 R ST R
MEDIATION AND DETERMINATION BY COURY

19 Mediation and determination by court

CHAPTER 7
URGENT EXPROPRIATION

20 Urgent axpropriation

CHAPTER 8
WITHDRAWAL OF EXPROPRIATION

21  Withdrawal of expropriation

CHAPTER 9
RELATED MATTERS
22 Service and publication of documents and language used therein
23 Extension of time
24 Expropriation registar
25 Offences and fines
26 Reguiations
27 Regulations, legal documents and steps valld under certaln Circumstances
28 Interpretation of gther laws dealing with expropriation
29 Repeai
30 Transitlonal arrangements and savings

31 short title and commencement
1 This Act has been updated to include ail (able histortcal commencement detass , ¢

CHAPTER 1
DEFINITIONS AND APPLICATION OF ACT (55 1-2)

1 Definitions .

(1) In this Act, unless the context Indicates otherwise-
‘clatmant’ means a person who has lodged a claim for compensation;
‘Constitution' means the Constitution of the Republic of South Africa, 1596;
‘court’ means a Division of the High Court or a court of similar status within whose area of jurisdiction-
(3} the immovable property in question Is situated;
(b} the movable property In question Is situated at the time the expropriating aythority implements saction 5 or 20; or
{c) the owner of the movable or Intangible property in question resides or has its principal place of business;

rdeliver’, in retation to any document, includes delivery by hand, post, registered post and by elecuonlc communication as defined in
section 1 of the Electronic Cammunications and Transactions Act, 2002 (Act 25 of 2002);

‘Department’ means the Department responsible for Public Works and Infrastructure;
‘Director-General® means the Director-General of the Department;

‘sdisputing party’ means an owner, mortgagee, hotder of a right, including an awner and holder, of a right contemplated in section 20,
expropriated owner or expropriated hoider, who rejects the expropriating authority's offer of compensation;

‘expropriating authority’ means an organ of state or person empowered by this Act or any other legisiation to expropriate property or to
bring about the compulsory acquisition of property contemplated in section 2 (3) for 3 public purpose or in the public interest;

T &7
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‘expropristion’ means the compulsory acquisition of proparty for a public purpose or in the public Interest by an exprepriating authority,* ’
Or 3n organ of state upon request to an expropriating authority, and ‘sxpropriste’ has a corresponding meaning: '
"halder of » right’” means the holder of an unregisterad right in property, but excudes an unregistered owner; ) ]
"land parcel® means land that has been surveyed and is either registered or yet to be registered In a deeds registry; ’
‘Master' means the Master of the High Court for the Division with the necessary jurisdiction;
"Minister’ means the Minister responsibte for Public Works and Infrastructure;
‘notice of expropriation’ means a notice contemplated in section 8;
‘organ of state’ means an organ of state as defined In section 239 of the Constitution;
‘ownier” means the owner of property in terms of the common law and customary law ang where the ownership of the property or right in » .
question must be registered, the persen in whose name such property or right is registered, and- . '
(2} if the owner of any property or registered right (n land Is deceasad, means the executor of his or her estate and If no executor has
been appolnted or his or har appointment has lapsad, the Master; %
(b) ¥ the estate of the owner of any property or registered right in ldnd has been sequestrated, means the provislonal ar final trustae of
his or her insolvent estate, as the ¢ase may be, or if no such appaintment has been made, the Master; ‘.

{c) ¥ the owner of any land or registared right In property is a company that is being wound up, means the provisional or fina) liquidator

of that company, or if no such appointment has been made, the Master; .
(d} if any property or registered right in property Is vested in a liguidator or trustea in terms of any other law, means that liquidator or -

trustee; .
{e) if the owner of any property or registered right in property s otherwise under a legal disabllity, means his or her representative by

law;
{f} |f any land or registered right In property has been attached in terms of an order of 3 court, means the sheriff or deputy sheriff, as

the case may be; REG1S TRAR OF THE HIGH COURT OF SOUTH AFRICA

(9) inthe case of 2 public place, road or street under the control of & municipality, means that musclpality; TR SN
(h} for the purposes of section 5, Includes a fawfyl occupler of the land concerned; and Prsese By K67, Priorn 000
(1) includes,an authorised representative of the owner, who is ordinarily resident in the Republic; \ {
‘possassion’ includes the exercise of a right; s
‘prescribed” means prescribed by reguistion; A ey ey
‘property’ means property as contemplated in section 25 of the Constitution; e
"public interest’ includes the nation's commitment to land reform, and to reforms to bring about equitable access to ali South Africa's
natural resources in order to redrass the results of past racial discriminatory laws or practices; o
‘public purposa’ includes any purposes connetted to the administration of any {aw by an organ of state, in terms of which the property
concernad wiil be used by or for the benefit of the public; "
‘registered’ means registered or recorded with a govarnment offlce In which rights in respect of [and, minerats or any ather property are
registered or recorded for public record in terms of any law; !
‘regulation’ means a regulation made in terms of section 26; .
‘service' means service as contemplated in section 22 (1), and ‘sarve' has a corresponding meanlng; i
‘this Act’ includes any reguiations made under this Act;
‘unregistered right’ means a right in property, recognised and protected by law, including customary law, which does not require
registration and includes a right to occupy or use land;
'valuer’ means 8 person who is suitably qualified to vatue particular property and includes a person registered as a professional valuer oc
professional assoclated vakuer in terms of section 19 of the Property Valuers Profession Act, 2000 (Act 47 of 2000), )
(2} (a) A Saturday, Sunday or public holiday must not be reckoned as part of any period calculated in terms of this Act. .
(b) The period 20 Decemnber to 7 January Inclusive, must not be reckoned as part of any period calculated in terms of this Act.

2 Application of Act

(1) Despite the provisions of any law to the contrary, an expropriating authorty may not expropriate property or cause it to be acquired
under subsection {3) arbitrarily or for a purpose other than a public purpose or in the public interest.

(3) This Act applies, with the necessary changes, to the compulsory acquisition of property directty or indirectly by a third-party beneficiary
through an exprapristing authority in the public interest, including for the purposes contemplated tn section 25 {4) to (8) of the Constiution.. .

(4) An expropriating authority may expropriate property in terms of a power conferred an i by law of general application 2nd In accordance
with sections S to 25 and 28.

{5) The power to expropriate inchudes the power to acquire a right to use property temporarily In terms of section 20,

. CHAPTER 2 -
POWERS OF MINISTER TO EXPROPRIATE (g3 3-4)

3 Powers of Minister to expropriate b4

(1) Subject to the provisions of Chapter 5, the Minister may expropriate property for a public purpose or in the public intarest, ) '
(2) The Minlster may expropriate property on behalf of an organ of state, which has been established by or under any law but i5 not an
expropriating authority, if-
(a) the member of the executive responsible for the administration of that law requests the Minister to do so In writing; and
{b) the Minister is satisfied that the organ of state requives the property for a public purpose or in the public Interest,
{3) The Minister's power to expropriate property in terms of subsections (1} amd (2) includes the power to expropriate property to be used
for the provision and management of the accommedatton, fand and Infrastructure needs of an organ of state.
{4) Where only a portion of a land parcel Ig to be expropriated, the Minister may expropeiate that portion together with the remainder of the
tand parce, if- , '
(4} the owner so requests; and
(b} the Minister is satisfied that partial expropriation would impair the use or potential use of the remainder, and that it would be just
and squitable to the owner to expropriate the mmainder.

(5) When the Ministar expropristes property in terms of subsection (2)- ~
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(a8} the ownership of the property vests in the relevant organ of state an the date of expropriation;

(b} the right to possession of the property vests in the refevant organ of state in terms of section 9;

(¢} subject to section 9 {5} (b), the relevant organ of state is Hable for the fees, duties and cther charges which would have bgen
payable by that organ of state in terms of any law as If it had purchased that property; and

() all costs incurred by the Minister in the performance of his or her functions on behalf of an organ of state must be refunded by the
refevant organ of state within a reasonable time.

4 Delegation or assignmant of Minlster's powers and duties

{1) Subject to subsection {2}, the Minister may delegate or assign, either generally or in relation to a particular property or a particular case,
a power or duty under this Act to an official of the Departmeant.

{2) The Minlster may not delegate or assign the powers or duties conferred by sections 3, 20 (1), 21 €1) and 26.

CHAPTER 3
INVESTIGATION AND VALUATION OF PROPERTY (55 5-5)

5 Investigation and gathering of information for purposes of expropriation
(1) The expropriating authority must consider all refevant circumstances when declding whether to expropriate property and must ascertain-
(a) the suitability of the property for the required purpose;
(b} the existence of registered and unregistered rights in the property; and .
(c) facts relevant to calculbting an amount of compensation that accords with section 12 and formulate an offer of just and equitable
compensation for each person, who would be affected if the property were expropriated,
{2} Subject to subsection {3), If the praperty IS land, an expropriating authority may authorise in writing- e T T ST ,,A
{3} a person with the necessary skills or expertise, for the purposes of subsection (1) {3}, to- Rgrema
(i} enter upon the property with the necessary workers, equipment and vehicles at alf reasonable times or as may be agreed-to--- oo
by the owner or eccupler of the property;
(#) “survey and determine the area and levels of the land;
{ili} dig or bore on or into the fand;
(iv) construct and malntain a measuring weir in any river or stream; eI TRA O L MR URLRY SoT AR
(v} insofar as it may be necessary to gain access to the property, enter upon and go acrass another property Wit the
necessary workers, equipment and vehictes; and
(v} demarcate the boundaries of the property required for the said purpose; and
(&) a valuer to enter upon the land and any building on such land and to do the necessary inspections and investigations for the
purpose of valuing it
(3} No person contemplated in subsection {2) may enter the property without written authorisation from the expropriating authority and-

a) the written consent of the owner of occupler of the property, including the written consent of the owner or occupier of a property ,
contemptated in subsection {2) (3} {v), to pedorm an act contemplated in subsection (2); or
(b} in the event of the owner or occupler refusing or failing to grant consent contemplated in paragraph (a), a court order authorising .
entry on to the land, including any bullding thereon, for purposes of conducting the Investigations contempiated in subsection (23.
(4) The valuer contemplated in subsection {2) (b) may-
ta) require the owner or occupler of the property to give access to a document in the possession or under the control of the owner or
occupier which the valuer reasonably requires for the purposes of valuing the property;
(b) extract information from or make copies of a document to which access Is given in terms of paragraph (3};
{c) in writing require the owner or occupler of the property to provide, elther in writing or orally, particulars of the property that are
reasonably required for the purposes of vatuing the property; and
(d) despite the provisions of any law to the contrary, require the municipality in whose area the land Is situated, to provide-
(i} access to bullding plans of improvements on such tand;
{ii) a copy or coples of building plans relating to the land and any improvements at the cost of the valuer or valuers; and
{li}) information about municipal property rates or other charges, land use rights such as zoning, the availability of engineering
services, which information Is In the possession of the municipality concerning the land and which is reasonably required for
the valuation of the said land by the vaiuer,
{5) Unless the information has alreatly been obtained, the expropriating authority must-
{a) deliver a notice to the following persons to provide the names and addresses of all holders of rights in the property known to them,
as well as particulars of those rights, by written reply within 20 days of delivery of the notice: ,
{1} The owner;
{li} 2 person apparently in charge of the property;
(lily the holder of a right, known to the expropriating authority; and
{iv}, the mortgagee; and
(b) i the property is land, consuit-
(i) the Departments responsibie for rural development and land reform, for environmental affairs, for mmeral resources and for |
water and sanitation and any other argan of state,whose functions and responsibilities will be materially affected by the
Intended expropriation, for the purposes of estabflshlng the existence of and the impact of expropr!ation on rights therein;
and
(ity the municipality as contemplated in section 6, unless the expropriating authority s the municipal councu.

{6} fa) A person conternplated in subsection (2) must-
{i} provide the owner or occupier of the property with a copy of the written authority;
() at all times while perfarming any authorised act, be In possesston of the written authority; and
(i} provide written identification to the owner or eccupier of the property by means of an official Identification document.
(b) The owner or occupier of the property may refuse entry to the property to a person contemplated in subsection {2} who fails to
comply with paragraph {a}, or may refuse to allow an act contemplated in subsection (2).
(7) If the property In question is damaged through an act coatemplated in subsection {2), an affected person may defiver written demiand to
the expropriating authority and the expropriating authority must repair the damage to @ reasonable standard or compensate for the damage '
without undue delay.

(83 Any lega! proceedings arising out of a claim under subsection (7) must comply with the Institution of Legal Proceedings Against Certain
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Organs of State Act, 2002 (Act 40 of 2002).

{9} The powers, authority and obligations conferred or imposad by this section are subjfect to the laws governing the protection of personal
and private information, and must be exercised accordingly. t

{10) If the praperty is not land, the expropriating authority may authorise a sultably qualified person or valuer to ascertain its suitability and
value for determining an amount of compensation to be offered.

& Consultation with municipaiity during investigation
{1) When considering whether to expropriate land, an expsopriating authority must, if not already established, make a written request to the
municipal manager of the municipality where the land is situated to explain how the contemplated expropriation would affect muritipal piannrng.
(2) The request contemplated in subsection {1) must include- ¥
(a) a statement that the expropriating authority Is contemplating the acquisition of iand;
(b) a full description of the land in question;
(c) details of the purpose for which the land is required; and
(d) other detatls that the expropriating authorlty constders necessary.

{3) The mumcxpat manager must deliver 3 written response to the request contemplated in subsection (1) within 20 days of receipt or within
a reasonable time to be agreed between the expropriating authority and municipal manager.

{4) If the expropriating authority is the municipal councll of the municipality wheee the land is situated, the request contemp!ated in
subsection {1} is not required.

rcindy

CHAPTER 4
INTENTION TO EXPROPRIATE AND EXPROPRIATION OF PROPERTY (ss 7-11}

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
UTENG DIVISION,

(1) ¥ an expropriating authorily intends to expropriate property, It must-
(a) serve a notice of intention to expropriate on the awner, mortgagee and holder of a right known to it at the time; and |
(b) publish the notice of Intention to expropriate under section 22 (2).

(2} A notice of intention to expropriate must include- R ST R
(a) a statement of the intention to expropriate the property;
(b} a full description of the property;
(c) ashort description of the purpose for which the property is required; .

(d} the address at which documents detalling the purpose of the expropriation may be Inspected and at which particulars of the purpose
may be cbtalned during business hours;

(e) the reason for the intended expropriation of that particular property;
{1 the Intended future date of expropriation;
{g) the future date on which the expropriating authority. intends to take possession of the property;

(h) an invitation to any person who may be affected by the Intended expropriation to lodga with the expropriating authority within 30 .
days after the pubfication of the sald notice-

(i) any objections to the intended expropriation;
{il} any submissions refating to the intended expropriation;
(i) a postat address, email address or facsimile number for the expropriating authority to communicate with that person; and
(iv} the preference of official language for further written cormmunication;
(i) the names of the reciplents of the notice and their interest in the property;

() adirective to the owner, mortgagee and a holder of a right contemplated in subsection (1) {a) to deliver, within 30 days of service of
the notice, a written list of the names angd addresses of any holders of rights, other than those listed, and particulars of those rights
of which the reciplent is aware;

(k) an offer of compensation which the expropriating authority considers just and equitable and an explanation of how the amount was
arrived at with reference to supporting information;

() = statement that the expropriating autharity may adjust the amount of compensation under sections 10 and 11, if 3 holder of 3 right,
of whom the expropriating authority had no prior knowledge, 1ater clalms compensation;

{m) a statement drawing attention to sections 14, 19, 23 and 25; and
{n} the details of the empowering law authorising the intended expropriation. .
(3) If the property Is land, the expropriating authority must aiso deliver a copy of the notice referred to in subsection (1) to-

(a) the Directors-General responsible for rural development and tand reform, for environmental affairs, for mineral resources and for
water and sanitation, and the accounting authorlty of any other organ of state whose functions and responsibilities will be materially
affected by the intended expropriation: Provided that if the expropriating autharity Is the executive authority of one of the
departments or organs of state concerned, delivery of such notice to the relevant Director-General or accounting authaority Is not
requirad; and

(&} the municipal manager of the munlcnpality where the property Is situated, unless the expropriating authority is the muniapat council, !
5, WiItHH 30 dave of the servite BF publication ofithenatite; must:

Prtcmie B X67, Prcioren 000

4.

(3) del ; :
{}) stating whether he or she accepts the offer of compensation;
(i} requesting further particulars under section 14; or
iy dispiiting, intenms.of séction 19, e amiint of compensation. arersll;
(b) if the property is land, give the name and address of-
() the lessee, whose unregistered lease of the whole or part of the property was concluded before the notice was issued,
together with the lease or a certified copy;
(t) the buyer, to whom the property was sold but not 'yet transferred before the notice was issued, together with the contract
of purchase and sale or a certified copy; or
(i) the builder, who erected a bullding on the property in terms of a written building contract and holds a bullder's lien, dlong  *
with the bullding contract or a centified copy; and 4
(c) state the address at which further documents In connection with the expropriation may be sent and the preferred language of
communication.
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(5) The expropriating authority must consider the statements contempiated in subsection (4), as well a5 any ob]ecﬁoné or submissions
todged in terms of subsection (2) (h), In deciding whether to proceed with the exgropriation of the property.

(b} 1f the expropriating authority deddes-
{i} to expropriate, it must serve a notice of expropriation in terms of section 8 (1) within a reasonable Uime; or

(i} not to axpropriste, it must inform the ewner, mortgagee or holder of a right accordingly in writing within a reasonable time and must
publish 3 notice in the Gazette of his or her decision not to proceed in terms of sectlon 22 (2).

(1} If the expropriating authority decides to expropriate the property, the expropriating autharity must cause 2 notice of expropriation to be

served upon the expropriated owner, mortgagee and expropriated holfder of a right in their preferred language.

{2) The expropriating authority must cause a copy of the notice of expraéﬂotion to be-

(2) published in accordance with section 22 (1) (¢) or (2);
(b} delivered to & known holder of a right whese rights have not been expropriated; and
{¢) Hf the property is land, delivered to- s i
(i} the m:n[clpal manager of the municipality whera the property s situated, unless the exprepriating acthority [s the mualcipal
counch;

(i} the Directors-General responsible for rural develupment and 1and reform, envirenmental affairs, mlne\{al resources, and for
water and sanitation, and the accounting authority of any other organ of state whose functions and responsibifities wifl be
materially affected by the intended expropriation;

(4} If the expropriating authority {s the execctive authority of one of the departments or organs of state refar
subparagraph (ii), delivery of the notice to the Director-General of that department or accounting authort
state Is not required;

(iv) * » mortgagee If the land is encumbered by a repistered mortgage bond;

(v) the buyer, If the property Is subject to a contract contemplated in section 7 (4) (b) (); and

(vi) the bulider, if 2 bullding on the property Is subject to 3 lea contemplated ln section 7 (4) (b} (Hi).

(a) a statement of the expropriation of the property;
(&) the full description of the property, inclding-

(1) In the case where the expropriation applies to a portion of a land parcel, the approximate extent of such portion in refation
to the whole; or

(1) where the expropriation applles to a right In land, a description of the approximate area and position of the land subject to
the righ;

S TRAR OF THE HIGH COURT OF SOUTH AFRICA
R " GAUTENG DIVISION.
FRETORIA

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,
FRETORIA

{c) a short description of the purpose for which the property is required and the address at which documents setting out that purpose
may be inspected and particulars of that purpose may be obtained during business hours;

authority after expropriation;
(0) bk td Secx _ urt Uiger:géction 29;:and
(h) the detalls of the empow
(4) The notice of expropriation served In terms of subsection (1) must be accompanted by documents detaifing the following:
{a} The date or dates on which the expropriating authority propeses to pay the compensation and any Interest payable In respect
thereof in terms of section 13;

{b) where the expropriation applies to a portion of 3 land parcel, a survey diagram or sketch pian showing the approximate position of
such portion in refation to the whote;

fc) where the expropriation applies to a right in land, a survey diagram of sketch plan on which the approximate position of the right ln:
1and on such land Is indicated, untess the right in land Is accurately described without such survey diagram or sketch pfan;

(d) an explanation of how the amount of compensation was artived at, together with supporting documents;

(2) 3 statement that the expropriating authority may adjust the amaunt of compensation, if 2 hotder of a right, of whom the
axpropriating authority had no prior knowledge before the compensation was agreed on or approved or decided by a court, later
clatms compensation; and

(r) a statement drawing the attention of the expropriated owner, expropriated hotder of a right or any other affected person to the
provisions of section 25.

(5) If the property expropriated is fand-

(8) the e'xpmpnated owner must dellver or cause to be delivered to the expropriating authority, subject to section 23, within 30 days of
the expropriating authority requesting the title deed to such fand or, If it is not In his or fer possession or under his of her control,
written particulars of the name and address of the person in whose possession ar under whose contrel the title deed is; and

{b) the person referred to in paragraph (8} in whose possession the title dead may be, must deliver or cause to be delivered the title,
deed in question to the expropriating autherity within 20 days of the expropriating authority requesting it, subject to sectlon 23.

9 Vesting and possession of expropristsd proparty . !
(1) The effect of an expropriation of property Is that-

(2) subject to pasagraphs () and (d), the ownership of the property described In the notice of expropriation vests In the expropriating
authority or i the persen on whose behalf the property was expropriated, as the case may be, on the date of expropriation;

(b) all unregistered rights In such property are simuRaneousty expropriated on the date of expropriation unfess-
(i) the expropriation of those unregistered rights Is expressly excluded in the notice of exprapriation; or

(i) those rights, Including permits or permissions, were granted or exist in terms of the provisions of the Mineral and Petroleum
Resources Development Act, 2002 (Act 28 of 2002);

{¢) inthe case of a right to use property temporarily, the expropriating authority or the person on whase behalf the property was
expropriated may as from the date of expropriation exercise that right for {ts duration;

(d) with the exception of a mortgage, the property remains subject to all raglstered rights in favour of third parties, with which the
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property was burdened prior to expropriation, unless or until such registered rights are expropriated from the holder of a right; and
(e) the date of exprepriation may not be before the date of service of the notice of expropriation.

{2} (2} The expropriating authority, or the person on whose behaif the property was expropriated, must take possession of the expropriated?+
praperty on the date stated in terms of section 8 {3) ¢f) or such other date as may be agreed upon with the expropriated owner or expropriated
holder of a right. '

(b} The right to possession passes on the relevant date contemplated in paragraph {3) to the person referred to therein,

(3) (a) The expropriated owner or expropriated holder of 3 right who is in possession of the property concerned must take alf reasonable
steps to maintain the property from the date of exprapriation to the date referred to In subsection €2) or {4).

(b) The expropriating authority may recover the amount for the loss of value caused by the wilful or negligent failure of an expropriated *
owner or the expropriated holder of 2 right to matntain the property. .

{¢) The expropriating authority must compensate the expropriated owner or expropriated holder of a right for costs necessarily incurred
after the date of expropriation in respect of such maintenance.

(4) 1f the expropriated owner or expropriated holder of a right wishes to transfer the right to possession of the property befare the date
contempiated in section 8 (3) () but the expropriating authority does not agree, the expropriated owner or expropriated holdef of a right may
pass the right to possession to the expropriating authority by giving the expropriating authority prior written notice of at least 20 days.

{5) The expropriated owner or expropriated helder of a right who is in possession of the property from the date of expropriation to the date
referred to in subsection (2) (b}, remains-

(a) entitled to the use of and the Income from the expropriated property; and
(b} responsible for the municipal property rates, taxes, levies and other charges, and normal operating costs in respect of the
exprapriated property.

10 Verification of unregistered rights in expropriated property .
{1} If, after the date of expropriation, a person claims to have held an unregistered right in the expropriated property, for wﬂtéf?'ﬁﬁ"ﬁf“ﬁ RV SovT AT
has not been compensated, and was not served with 2 notice of expropriation, the expropriating authority must request that
to the expropriating authority, in the manner prescribed in the notice within 30 days of receipt and subject to section 23-
(a) evidence of that person's unregistered right in the exprapriated property; or i I
(b} acopy of any written instrument evidencing or giving effect to that person’s unregistered right, if such instrument i |
possession or under the person's control, or any other evidence to substantiate the person's claim.

(2) If the unregistered right, claimed as contemplated in subsection {1), pertains to the use of improvements on expropriateq land, the* &5
evidence required in terms of subsection (1) must Include- .
(a) a full description of those improvements;
(b} an affidavit or affirmation Dy the person concerned stating whether those improvements were erected by that person and if s0,
whether the materials used for erecting those Improvements were owned by that person; and
(¢} the amount clalmed as compensation for such unregistered right, together with details or a report, it any, on how the amount is
computed.

{3} After receipt of the evidence requested in terms of subsection (1) and If the unregistered right ciaimed pertains to land, the exprapriating
authority may forward that evidence to the Directors-General responsitie for rural development and land reforam, for environmental affairs, far
mineral resources and for water and sanitation, and to the accounting authority of any other organ of state, as the case may be, for assistance
in the verlfication of such Ciaim. .

(4) A Director-General or accounting authority referred to in subsection (3) must submit comments within 30 days of receipt of the request
for assistance in the verification of the clalm as contemplated therein.

(5) (3} The expropriating authority must decide on the claim contemplated in subsection {1) within 20 days of expiry of the periad referred to '
in subsection (4) and notify the claimant in writing of the decision.
(b) If the expropriating authority accepts the claim contemplated in subsection (1), the expropriating authodty must serve the notice
contemplated in section 11 {2) on such ciaimant.
{c) If the expropriating authority does not accept the claim contemplated in subsection (1), the expropriating authority must inform the
claimant accerdingly in writing and must provide seasons for the rejection.

(6} The expropriating authority may require the expropriated owner to compernsate a person who held an unregistered right, if that person
was not given notice of the expropriation as provided in this Act, and If the owner ought reasonably to have Identifled that person in terms of
section 7 (2) {j) but did not do so.

{7) The expropriating authority may exercise the power in terms of subsection {6) only after giving the expropriated owner a reasonable
opportunity to make representations in that regard,

1w Bag

K67, Prsaren OF

.
11 Consequences of exprapriation of unregistered rights and dutles of expropriating authority '

(1} A person who becomes an expropriated holder of 3 right by the operation of section 9 (1) (b), subject to section 10 and this section, Is
entitled to compensation,

{2) If the expropriating authority becomes aware that an unreglsteéed right in the expropriated property has bieen expropriated by the
operation of section 9 (1) (b} and becomes aware of the identity of the expropriated holder of a right thereof, the expropriating authority must
sarve on that expropriated hoider of a right a notice that the unregisterad right has been expropriated, together with a copy of the notice of
expropriation served on the expropriated owner in terms of section B (1), .

{3) The notice contemplated in subsection (2} must-

(2) inform the expropriated holder of a right of the date on which the right to possession of the expropriated property passed to the
expropriating authority in terms of section 9 (2) or (4);
¢(b) contain 3 statement contemplated In section 8 (3} (1), if applicable; and

{c) except if this information was furnished in terms of section 10 (1), request the expropriated hoider of a right to deliver to the
expropriating authority, within 20 days of recelpt of the notice, subject to section 23, a copy of any written instrument in their
possession or under their control which evidences the unregistered right.

(4} When a notice in terms of subsection (2) has been served on the expropriated holder of a right concerned, this Act applies with the
changes required by the context as if such notice were a notice of expropriaticn in terms of section 8 {1) in raspect of such unregistered right,
but if that expropriated holder of a right is a lessee, he or she remains liable to pay rental to the expropriated owner uatil the right o possession
passes in terms of section 9 (2) or (4) and, if applicable, thereafter to the expropriating authority,

(5) If the expropriated owner or expropriated holder of a right knew of the existence of an unreglstered right contemnplated In subsection (2}
and faited to inform the expropriating authority of the existence thereof, the expropriated awner or expropriated holder of a right, as the case
may be, Is Hable to the expropriating authority for any loss incurred in the event of the expropriating authority having to pay compensation for:
the expropriation of the unregistered right after the date of payment of compensation to the expropriated owner or expropriated holder of a
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right, as the case may be,

CHAPTER S
COMPENSATION FOR EXPROPRIATION (35 12-18)

12 Determination of compensation
{1} The amount of compensation must be just and equitable reflecting an equitable balance between the public interest, the interests of
those affected, including an owner, holder of a right a mortgagee [sic}, having regard to all relevant circumstances, including- f
{a) the current use of the property;
(b) the history of the acquisition and use of the praperty;
(c) the market value of the property;
{d} the extent of ditect state investment and subsidy in the acqulisition and beneficlal capital Improvement of the property; and
(e} the purpose of the expropsiation. .
(2) In determining the t of comp fon ta be paid in terms of thls'Act, the expropriating authority must not, unless there are spetial
circumstances in which it would be just and eqguitable to do so, take account of-
{3) the fact that the property has been taken without the consent of the cwner or holder of a right;
{b) the special suitabliity or usefulness of the property for the purpase for which It Is required by the expropriating authority, If it is
unlikely that the property would have been purchased for that purpose in the open market;
{c) any en:ﬁar;cement in the value of the property, if such enhancement is a consequence of the use of the propBty in @ manner which
s untawful; :
(d) improvements made to the property in question after the date on which the notice of expropristion was served upon the

expropriated owner of expropriated holder, as the case may be, except where the improvements were agreed to in Wﬁhﬁm
expropriating authority or where they were undertaken in pursuance of obligations entered into before the dake of pEOpriationziG ovsion.
3 L]

e) anything done with the object of obtaining compensation therefor; and .
() any enhancement or depreciation, before or after the date of service of the notice of expropriation, in the value of
question, which can be directly attributed to the purpose In connection with which the property was expropriated.
(3) 1t may be just ang equitable for nit compensation to be pald where land is expropriated In the public Interest, having reg
circumstances, including but not iimited to- REGISTRAR G THE WoH CouRT oF SoUTH APRIZA
(a) where the land is ot being used and the owner's maln purpose is not to develop the land or use it to generate Incomerbutte——""
benefit from appreciation of its market value; .
(b} where an organ of state helds {and that it is not using for lts core functions and is not reasonably likely to require the land for its
future activities in that regard, and the organ of state acquired the land for no consideratian;
(c) notwithstanding regisiration of ownership in terms of the Deeds Registries Act, 1937 {Act 47 of 1937), where an owner has
abandoned the land by failing to exercise contral over it despite being reasonably capable of doing 50;
(d} where the market value of the land Is equivalent to, or less than, the present value of direct state investment or subsidy in the
acquisition and beneficial capital improvement of the land.
(43 When 2 court or arbitrator determines the amount of compensation in terms of section 23 of the Land Reform (Labour Tenants) Act, 1996
fAct 3 of 1996), it may be just and equitable for nit compensation to be paid, having regard to all relevant circumstances. ’

(S) If the property is land, the expropriating authority must consider the amount of outstanding municipal property rates, taxes, levies and
charges relating to the property when maidng an offer of just and equitable compensation.

13 Interest on compensation

Interest, at the rate determined from time to time In terms of sectian 80 (1) (b} of the Public Finance Management Act, 1999 (Act 1 of
1999), from the date the expropriating authority, or the person on whose pehalf the property was expropriated, takes passession of the
expropriated property, accrues on any outstanding portion of the amount of compensation payable in accordance with section 12 and becomes
payable in the manner contemplated in section 15: Provided that-

(a) until the ctaimant complies with the requirement of section 15 (5), the amount so payable during the period of such falture and for
the purposes of the payment of Interast, is not regarded as an outstanding amount, provided that if the expropriated owner or )
expropriated holder of a right disputes the amount of compensation, it may Issue a provisionat tax invoice for the amount of
compensation offered without prejudice to its right to dispute the amount of compensation offered by the expropriating suthority;

(b) interest due in terms of this subsection must be regarded 35 having been pald on the date on which the amount has been made
avallable or has been electronically transferred to the bank account of the expropriated owner or of the expropriated holder of 2
right, or in a manner as agreed to by the parties or as decided or approved by a court in terms of section 19, a$ the case may be;
and

(c) apayment, utilisation or deposit of an amount in terms of sectlon 15 {1}, 17 (2) or 18 (1} or (2) must be regarded as being 8
payment to the expropridted owner ar an expropristed holder of a right and no Interest acccues on any such amount as from the
date on which it has been so patd, utllised or deposited.

14 Requests for particulars

(1) The owner! mortgages and holder of 3 right may request the expropriating authority, in writing, to provide reasonable particulars about
the offer of compensation and particulars so requested must be furnistied within 20 days of such request.

(2) ¥ the expropriating authority falis to provide the requested particufars, the person making such a request in terms of subsection {1) may,
on notice, apply to a court for an order directing the expropriating authority to comply with subsection (1} and the court may make such an
order.

{3) An offer of just and equitable compensation remains in force until-

(a} revised by the exprapriating authority;
¢b} the amount of compensation has been agreed upon; or
(¢} the compensation has been decided or approved by a court.

15 Payment of compensation

{1} Subject to sections 15, 17 and 18, an expropriated owner of exprapriated holder of a right i5 entitied to payment of compensation on the
date and In the manner as agreed to by the parties ar as decided or appraved by a court in terms of section 19. .

¢2) The payment, utifisation or deposit of any amaunt contemplated in sections 16, 17 and 18 does not preciude the determination of an
amount by agreement or by 2 court: Provided that where the amount so determined Is less than the amount paid, the difference must be :
refunded to the expropriating authority together with interest at the rate contemplated in section 13 from the date on which the amount was
50 paid, utilised or deposited.
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(3) Any delay in payment of compensation to the axpropriated owner or expropriated hotder of 2 right by virtue of subsettion (2), or any
other dispute arising after the expropriating authority has decided to expropriate will not prevent the passing of the right ta possession to the |
expropriating authority in terms of section S (2) or {4}, unless 3 court orders otherwise. ‘

(4) If the expropriating duthority, expropriated owner or expropriated holder of a right has proposed a later date than the date contemplated
in subsection (1) for the payment of compensation, the party proposing later payment may, in the absence of agreement, apply to court for an
order for payment on such later date, and the court may make an appropriate order, having regard to all relevant clrcurnstances.

(5) If vatue-added tax is leviable by a claimant in terms of section 7 (1) (3) of the Value-Added Tax Act, 1991 (Act 89 of 1991}, by virtue ¢;f
section 8 {21) of that Act, payment of compensaticn must be made by the expropriating authority ordy upon receipt of a tax involce as required
in terms of section 20 of that Act from the claimant, together with confirmation of the tax comphiance status of the claimant by the South
African Revenue Service.

(6) The Minlster may prescribe the information and dacumentation to be delivered by a person to whom compensation ar interest is payabte
in terms of this Act, in order to facilitate electronic payment theraof.

18 Property subject ta mortgage or deed of sale

(1) If property expropriated in terms of this Act was, immediately prior to the date of expropriation, encumbered by a registered mortgage or
subject to a deed of sale, the expropriating authority may not pay out any portion of the compensation money except to such person and on
such terms as may have been agreed upon between the expropriated owner or expropriated holder of a right and the mortgagee or buyer
concermnaed, as the case may be, aftar the clalmant has notified the expropriating authority of the agreement.

(2) The expropsiated owner or expropriated holder of a right or the mortgagee or buyer, as the case may be, must notify the expropriating
authority by no later than 30 days from the date contemplated in section 9 (2) or (4}, of thelr agreement and its terms contemplated in .
subsection (1), failing which the expropriating authority may deposit the compensation money with the Master in terms of section 18 {2).

(3) In the event of 8 dispute afising out of subsection (1), the expropriating suthority may deposit the compensation money with the Master,
and any of the disputing parties may apply o a court of competent jurisdiction for an order directing the Master to pay aut the compsnsation

money in such manner angd on such terms as the court may determing. REGISTRAR OF [HE WICH CouRt oF SOUTH ARRICA

17 Payment of municipal proparty rates, taxes and other charges out of compensation money Pren By K67, Prsvaes 000

(1) The expropriating authority must pay cutstanding municipal rates, taxes, levies and other charges out of the compensatiof fr e
Q=Y
(2) 1f 1and which has been expropriated Is subject to the charges contamplated In subsection (1), the municipal manager must, Nﬁiﬁ 30

days of receipt of a copy of the notice of expropriation in terms of section 8 (2) (c) (1}, inform the expropriating authosity In writing of such___

charges, as 4t the date contemplated In section 9 (2) or (4), unless the expropriating authority Is the municipal coundil of the mynicipality=~ i SbEow

where the land is skuated.
(3) (3) The expropriating authority must, in writing, notify the expropriated owner or expropristed hiolder of a right of any cutstanding
charges contemplated (n subsection (1).

{b) If the expropriated owner or expropriated holder of a right does not dispute the outstanding charges contemplated In paragraph (a), |
within 20 days of the notification, the expropriating authority may utilise as much of the compensation money [n questton as is necessary for |
the payment, on behalf of the expropristed owner or expropriated holder of a right, of any cutstanding charges contemplated in subsection (1).

(4) It the municipal manager falts to inform the expropriating authority of the outstanding charges contemplated in subsection (1) within the
period of 30 days as contemplated In subsection (2), the expropriating authority may pay the campensation to the expropriated owner or
exproptiated holder of a right without regard to the outstanding municipal property rates or other charges, and In such an event and despite the
provisions of any law to the contrary- !

(a) the Registrar of Deeds must register the transfer of the expropriated property;

(b) the expropriating authority or the person on whose behalf the property was expropristed, as the case may be, is not Habie 1o the
municipality concermed before or after such registration for the gutstanding municipal property rates or other charges; and .

(c) despite the provigions of any gther 1aw, the expropriated owner remains liable to the municipality for rates and other charges levied
on the property until the right to possession vests in the expropriating authority in terms of section B (3) {f} or section 8 (4).

18 Deposit of compansation money with Master
(1) The expropriating authority must deposit the amount of compensation payable in kerms of this Act with the Master after which the
expropriating authorlty ¢ceases to be liable In respect of that amount-
{a) if a property expropriated under this Act was left in terms of a will or testament to an undetermined beneficiary or baneficiaries;
{b) if compensation is payable In terms of this Act to 3 parson whose address i5 not readily ascertainable or who, uniess otherwise
2greed, falis to supply the prescribed Information and documentation for electronic payment within 20 days of being given written
notice to do 50; of i
{¢) if compensation is payable and the expropristing authority, sfter reasonable endeavours, Is unable to determine to whom It must be
paid.

(2) In the event of a dispute or doubt as to the person who is entitled (o receive compensation payable in terms of this Act, or in the event
that an Interdict prevents the expropriating authosity from paying compensation to that person, the expropriating autharity may deposit the
amount of compensation with the Master. M

{3) Any money éc;efved by the Master in terms of subsection (1) or (2) must be paid into the guardian's fund referred to in section 86 of the
Administration of tes Act, 1965 (Act 66 of 1965}, for the benefit of the persons who are or may become entithed thereto and bear interest
at the Interest rate determined In terms of section 80 (1) () of the Public Finance Management Act, 1999 (Act 1 of 1999).

(4) A court of competent Jurisdiction may make an order which it may deem expedient In respect of money received by the Master in terms of
subsection {1) or (2).

CHAPTER 6
MEDIATION AND DETERMINATION BY COURT {3 19)

19 MaaoR Rl esart

(1) If the expropriating authorty and 3 disputing party do not agree on the amount, Ume and manner of payment of compensation, they may
attempt to settle the dispute by mediation, which must be Inltiated and finalised without undue defay by elther party.

()3 i

i (rest A
dingswithin 180 days of receiving
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3¢

{4) A court may extend the time periods in subsections (2) and (3} an good ¢ause shown and if the Interests of justice so require,

{5) The onus or burden of proof is not affected by whether it is the expropristing authority or the disputing party which institutes the
proceedings referred to in this section.

{6) Subsection {2) does not preciude a person fram approaching a court on any matter relating to the application of this Act.
(7) Where 3 caurt finds that a provision of this Act has not been complied with, it may make such order as it considers just and equitable, [
having regard to all relevant clrcumstances, including- )
(a} the nature and extent of the Interest of the person who has challenged the conduct in question;
{b} the materiality of the non-compliance;
{¢) the stage which has been reached in the expropriation process; and
{d) the interests of other persons which may be affected by the rellef which is ordered,
{8) Despite section 18 of the Superior Courts Act, 2013 (Act 10 of 2013}, any appeal against the decision of a court on the amount of

compensation will not prevent the expropriating suthority from expropriating for the amount approved or decided, unless 3 court grants an
Interirn interdict based on compelling prospects of success of the appeat.

(9) A court may make any order as to costs that it considers fust and equitable for proceedings contemplated In subs-ections (2} and (3). .

CHAPTER 7
URGENT EXPROPRIATION (s 20}

20 ifrgent expropriation

(1) An expropriating authority may, If 2 property is requived ¢n an urgant basis for public purpose or In the public interest, e;cercise a right to
use praperty temporarily for so long as it is urgently required but for no longer than 12 months.

(2) The power referred to in subsection {1) may be exercised only If suitable property held by the national, provincial or 10Ca | BORETATIENEAS con o cournarmicn |
not avaiiable and under the following circumstances: * SRR SRR
{2} In the case of a disaster as defined in the Disaster Management Act, 2002 (Act 57 of 2002); or Prvne Bag K67 Povores 00

{b) where a-ourt grants an order that an expropriating authority is entitied to use the provisions of this section due tof |

(i) urgent and exceptional circumstances that justify action under subsection (1); )

i) real and imminent danger to human life or substantial injury or damage to property; or

(iii) any other ground which in the view of the court justifies action under subsection (1).

(3) Save for section 7 (6} (a), the remaining provisions of this Act apply to urgent expropriations, but the expropriating autherity may-
(a) depart from the folfowing provisions, if the degree of urgency 5o requires: - -
(i} Sections 5 (3) and (5);
(i} section 6;
(i) sections 7 {2) (h), 7 {2) (1), 7 (2) (k1 7 {2) (1), 7 {4) (3} and 7 (5}; and
{iv} section 15 (1); and
(b} reduce the perieds in the following provisions to a reasonable period, given the degree of urgency:
(i) Section 6 (3); and
{ii} sections 7 (2) (h), 7 (2} (j) and 7 {4}.

(4) The owner or the holder of a right whose right in property has been taken for temporary use in terms of this section is entitled to just
and equitadble compensation as calculated, agreed or decided by courts and paid in terms of this Act.

{5} If not already done in terms of section 7 (2) (k), expropriating authority must make a written offer of compensatian to the exproprlated
owner or expropriated holder of & right of a right [sic] as soon as reasanably possibie, but no later than 30 days from the date on which the
notice to use the property temporarily was given, and payment must be made as soon as reasonably possible thereafter: Provided that in the
event of any dispute, section 19 applles.

{6) If the property In question Is damaged as a fesult of the performance of an act contemplated in subsection (1), the expropriating
autherity must repalr to a reasonable standard, or compensate the affected person for that damage after delivery of 3 written demand by the
affected person and without undue delay.

(73 {2) If an expropriating authority wishes to extend the period of temporary usage beyond 12 maonths and the owner ar the holder of a right
whose right in property has been taken does not agree thereto, the expropriating sutharity may approach the court for an extension of the
pericd.
(b} The court may, on sufficient cause showr by the expropriating authority, extend the period of temporary usage.

(¢} The period of extenston may not exceed 18 months from the date the property was taken for temporary use in terms of subsection -

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,
FRETORIA

(1),
(8) If the court refuses to grant an extenston as applied for in terms of subsection (7), the expropriating authority must return or vacate the
property on the expiry of the period of temporary use or on the date agreed to by the parties or determined by the court.

(9) An expropriating authority may at any time during the temporary use of the property, commence with the expropriation of the ownership
of the property. agd must comply with all relevant provisions of this Act. '

(10} If the property Is land, the expropriating authority becomes liable for the municipal property rates, taxes, levies and similar charges from
the date of expropriation.

CHAPTER B .
WITHDRAWAL OF EXPROPRIATION (s 21)

21 Withdrawal of expropriation

(1) (3) Notwithstanding anything to the contrary contained In any law, the expropriating authority may withdraw any expropriation from a
date mentioned in a notice of withdrawal, if the withdrawal of that exprapriation Is in the public interest, or the reason for which the property
was expropriated is no longer applicable,

(b} The notice of withdrawat contemplated in paragraph (a) must be served on every person on whom the notice of expropriation in
quastion was served.

(2} An expropriation may not be withdrawn-

(a) after the expiration of three months from the date of expropriation, except with the written consent of the expropriated owner and
alt expropriated holders of B right or, In the absence of a written consent, If a court, on application by the expropriating authority,
authorises the withdrawat on the ground that it is in the public Interest that the expropriation be withdrawn;

{b) If, where the expropriated property is land, the property has already been registered In the name of the expropriating authority in
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consequence of the expropriation; or

{c) if the expropriating authority has already pald compensation in connection with such expropriation, unless the agreement in writing®,
of every person 16 whom the compensation has been paid is obtained.

{3) If an expropriation of property Is withdrawn-

(a) ownership of the property concerned agaln vests, from the date contemplated in subsection (1), in the owner from whom It was
expropriated, and any mortgage or other rights discharged or expropriated in connection with or as a consequence of the
exprapriation are fully revived;

(b} the Registrar of Deeds or the registrar of any other office at which such expropriated right was registered or recorded must, on
receipt of a copy of the notice of withdrawal, cancel any endorsement made in connection with the expropriation in his or her
registers and on the titfe deed in question; and ‘

(c) the expropriating authority is liable far ali reasonable costs and damages incurred or suffered by a clatmant as a result of such
withdrawatl.

.

CHAPTER 9
RELATED MATTERS (s$ 22-31)

22 Service and publication of documents and language used thereln
{1) Whenever a notice in terms of sections 7 {1}, 8 (1}, 11 (2} or 17 {3} (2} or a notice of withdrawal in terms of section 21 {1} (b) is
required to be served in terms of this Act, the original or a certified copy thereof must-

(a) be delivered or tendered to the addressee persanally at his or her residentiat address, place of work, place of business or at such
address or place as the expropriating suthority and the addressee may, in writing, agree upon;

(b} be posted by pre-paid registered post to the postal address of the addressee and delivered elactronicatly to the electronic mail
address of the addressees; REGISTRAR OF THE HIGH CoURT OF SOUTH AFRICA

(¢) be published in the manner contemplated in subsection (2)- e
(1) if the whereabouts of the person concerned are unknown to the expropriating authority and is not readily ajr inabiey “ 7m0

after taking reasenable steps; or

{ii) it the identity of an heir or legatee, whose interest has passed or wili pass to another person on the fuffilme:
condition, is unknown to the expropriating authority; or

(0) If none of the modes of service set out in paragraphs (3) to (¢} Is practicable under the circumstarnces, be served in aecwdw.,;gﬂ;gy,gm SOUTH AFRICA

with such directions as the court, on application, may direct.

{2) Whenever the publication of a notlce is required in terms of section 7 (1) or (6) (b} (i}, or the publication of a notice of expropriation or
other document is required by this Act, such publication must take place-

{a) in English and in any other official ianguage commonly used in the area where the property Is situated, once In the Gazette and,
simultanecusty therewith or not more than one week thereafter, once in two widely circulated and accessible newspapers of different
languages circulating in the area in which the property is situated;

(b} if the property is tand, by the display of the notice in the languages referred to in paragraph {2}, on such land in a conspicuous
place, from not later than the date of publication in the Gazette contemplated in paragraph {a); and

{c) if the expropriating authority deems it necessary in the circumstances, by the advertising in such languages as may be appropriate .
on television ar radio, transmitting to the area where the property is situated in the languages commonly used in that area, the
contents of the advertisement to adhere as closely as is practicabfe to the contents of the notice or document so advertised.

(3) Whenever a document must or may be detivered in terms of this Act, it must take place by dellvering-

(3} to the owner and holder of an unregistered right o a property known to the expropriating authority, at the address appointed in the
notice in terms of section 7 {1}, the notice of expropriation, the notice in terms of section 11 {2} or other document, as the case
may be; and

(b} to any owner, holder of an unregistered right, person who has fodged an objection or submission contemptlated in section 7 (2) (h),
expropriated owner and expropriated holder of a right, at the address or facsimile number appointed by such persan In terms of this
Act, or in the absence thereof-

(i} at an address supplled In respect of such persen in terms of this Act;
{ii} at the residential or postal address of such person, if known to the expropriating authority; or
(i} If no address of such person is known to or readily ascertainable by the expropriating authority, by pubfication in the manner
contemplated In subsection (2) {a).
{4) The delivery contemplated in subsection (3) must take place at the address in question elther by~

(a) hand; !

{b) facsimile transmission: Provided that a confirmatory copy of the document is sent by erdinary mait or by any other suitable method
within one day of such transmission;

(c) registered post;

(d} electronic mail; or

fa) in any cther manner which may be preseribed by the Minister.

(S) Al documegts must be in English and If an addressee has prior to a communication expressed in writing a preference for another ofﬁmak
language, also in that preferred other official language.

{6) Every addressee who has received a written communication from the expropriating authority is entitled to request, in writing, a
translation of that communication Into the official fanguage indicated in the request.

23 Extension of time
(1) An expropriating 3uthority may extend any period, which is appticable to persons mentioned in paragraphs (a) and (b}, in terms of this Act
on written request and good cause shown:
{a} The relevant owner or holder of & right or other interested or affected person for a further period or periods as may be reasonable in
the circumstances;
{b) by another organ of state or functicrary for a further period or periods as may be reasonable in the circumstances, but not more
than double the original period.
(2} An expropriating authority may extend any periad applicable to Eself in terms of this Act, If-
(a) the owner, holder of 3 right or interested and affected person agrees to a written request by the expropriating authority; or
{b} there is good cause for the extension.
(3} For the purposes of subisections {1} and (2), good cause may include circumstances where compliance with the provision requires-
{a} searching for and compiling a large number of documents and compliance with the origlnal period would unreasonably interfere with
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the activities of the organ of state concerned, or would impose an unreasonable burden on the persens contempiated in subsection
(1) (a); . .

{b} searching for and compiling Informatien or docurments from a source not situated in the same town or city, as may be reasonable i
the circumstances, the persons contemplated in subsections (1) (a), (b) and (2), the completion of which cannot reasonably be
completed within the original period; :

{c} consultation among divisions of the argan of state or another organ of state, which is necessary and desirable for the purposes of -
this Act, but which cannot reasonably be completed within the original period; or .

(d) more than one of the circumstances contemplated In paragraphs (3}, (b} and (¢} axist, making compliance with the originat perlod
not reasonably possible. .
{4} If the expropriating avthority extends a periocd-
(a) in terms of subsection (1), it must notify the requestor as soon as reasonably possible, but in any event within 20 days of the
outcome of the request; and .
(b} in terms of subsection (2), it must notify the owner, holder of a right or interested and affected person as soop as reasonably
possible, but In any event within 20 days, of making the extension..
(5) The notice In terms of subsection {4) must-
{a) state the duration of the extension;
() give adequate reasons for the extension, Including the provisions of the Act relled on; and
(¢} ifthe recipiant Js 3 person contemplated in subsection (1) (), draw attention ta the provisions of section 19 (6).

24 Expropriation register

(1) The Director-General must ensure that a register of all expropristions that are intended, effected and withdrawn, and of decisions not to
proceed with 3 contemplated expropriation by alt expropriating authorities, is opened, maintained and accessible to the public..

(2) All expropriating authorities must deliver to the Department a copy of any notice of an intended expropriation, notice of efpropristionmngdssyT.or sovm Arees
notice of withdrawal of expropriation, and of any decision not to proceed with an Intended expropriation, within 20 days of the sprviceor ="
detivery of such notices. Prcace Bag K. Prororn 000

25 Offences and fines
(1) An owner or holder of a right commits a breach of this Act if that person falis to-
(a) comply with a directive by the expropriating authority in terms of section 7 (2} (f); or . RS TRAR o7 L M CoR e SouTH AT
(b) deliver to the expropriating authority a statement contemplated in section 7 (4) (6. =

{2} A civil court may Impose a dvil penalty up te 3 maximum prescribed amount, In favour of the Nationat Revenue Fund, on a person referred
to in subsection {1), upon application by the expropriating authority brought en notice to the affected person.

(3) The rules of the relevant court apply to the application referred to in subsection (2).
(4} A breach referred to in subsection (1) is not & criminat offence.

(5) A person who wilfully furnishes false or misieading Information in any written instrument which he or she by virtue of this Act delivers or
causes to be delivered to an expropriating autharity, is guilty of an offence and flable on conviction to a fine or imprisonment for a peried not
exceeding three years, ’

26 Regulations
(1) The Minister may, by notice In the Gazette, make regylations regarding-
{3) any matter that may or must be prescribed in terms of this Act for its proper implementation, including administrative and procedural
matters;
{b) any ancillary or incidental administrative or procedural matter that may be necessary for the proper implementation or administration
of this AcY;
{c} any notice or document required in terms of this Act; and
(d} any maximum civil penaity as contemplated in section 25 (2}.
(2) (a) The Minister must, before making any regulations contemplated in subsection (1), publish the draft regulations for public comment.
{b) The period for submitting comments must be at least 20 days from the date of publication of the draft regulations.

27 Regulations, tegal documents and steps valid under certaln circumstances

(1) A regulation or notice, or an authorisatien, document, made or Issued in terms of this Act-
() but which does not comply with any pracedurat requirement of this Act, Is nevertheless valid if the non-compiiance is not material
and does aot prejudice any person; and
(6) may be amended or replaced without following a procedural requirement of this Act if-
(i) the purpose is to correct an error; and
(i) the correction does not change the rights or interests duties Esic] of any person materiaily.
(2) The failure to take any steps in terms of this Act as 2 prerequisite for any decision or action does not invafidate the deciston or action if
the faiture-
(a} is not material;
(b) doas not prejudice any person; and
{c) is not procedurally unfalr,

28 Interpretation of other Iaws dealing with expropriation

(1) Subject to section 2, any law dealing with expropriation of property that was In farce immediately before the date on which this Act
came Into operation, must be interpreted In a manner consistent with this Act, and for that purpose any reference in any such taw to- .

(a3} afunctionary authorised to expropriate property, must be construed as a reference to an expropriating authgrity; and B .

(b} compensation as provided for In sections 12 and 13 of the Expropriation Act, 1975 (Act 63 of 1975), must be construed as a .
reference to compensation contemplated In the provisions of section 25 (3) of the Constitution and the provisions of this Act.

(2) In the event of a canflict between this Act and any other {aw contemplated In subsection (1} in relakion to matters dealt with in this Act,
this Act prevails. .

29 Repeal
The Expropriation Act, 1975 {Act 63 of 1975), is hereby repeaied.
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30 Transitional arrangements and savings

(1) This Act does not apply to any expropriation initiated through delivery of a notice of expropriation prior to the date of commencement of
this Act or to any consequences of any expropriation inltiated prior to the date of commencement of this Act.

(2} Any proceedings for the determination of compensation In consequence of an exprogriation contemplated in subsection (1) must be
instituted, or if already Instituted must be concluded, as If this Act had not been passed: Provided that the parties concerned may agree to the
anplicatlon of this Act to such expropriation or proceedings in which case the relevant provisions of this Act apply to the extent agreed upon
between the parties as if it were an expropriation or proceedings for the determination of compensation In terms of this Act.

.

31 Short title and commencemaent

{1} This Act is called the Expropriation Act, 2024, and comes into operatlon on a date determined by the President by proclamation in the
Gazefte.

(2) Different dates may be determined in respect of different provisions of this Act.
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