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IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE DIVISION, CAPE TOWN 

In the application by: 

IRR LEGAL NPC 

In the application between: 

AFRIFORUM NPC 

and 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 

MINISTER OF PUBLIC WORKS AND INFRASTRUCTURE 

SPEAKER OF THE NATIONAL ASSEMBLY 

CHAIRPERSON OF THE NATIONAL COUNCIL OF 

PROVINCES 

FILING SHEET 

Documents filed herewith: 

BOX30 

CASE NO.: 2025 - 072494 

Intervening Party 

REGISTRAR OF THE H IGH COURT O F llOUT>i AFRICA 

GAU~~NE~~i~SION, 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

l. Third Respondent's Answering Affidavit to IRR Founding Affidavit - Ms. Angela 

Thokozile Didiza. 

State Attorney Cape Town 
Per: Ms A Hoosain 
Email: ahoosain@iustice.g ov .za 
Tel : 021 441 9231 
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DATED AT CAPE TOWN ON THIS THE 121H DAY OF JUNE 2026. 

Third and Fourth Respon 

TO: THE REGISTRAR OF THE HIGH COURT 

WESTERN CAPE DIVISION, CAPE TOWN • 

AND TO: ANDREW MILLERS & ASSOCIATES 

Intervening Parties Attorney 

Rosewill House 

35 Old Kilcullen Round 

Bryanston 

JOHANNESBURG 

Tel: 010 335 1351 

4th Floor, 22 Long Street 

CAPETOWN 

Tel: 021 ~~~===­
E-mail: AHoosain@·ustic . 

REF: 814/25 

Email: p rudencem@andrewmiller.co.za / emma@andrewmiller.co.za 

REF: Prudence Miller / Emma Watson 

C/O: ASHMAN ATTORNEYS INC. 

Newlands Village Chambers 

First Floor 

28 Kildare Road 

Newlands 

CAPETOWN 

Tel: 021 422 3720 

Email: james@ashmanattorneys.co.za 
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AND TO: 

AND TO: 

AND TO: 

3 

HURTER SPIES INC. 

Applicant's Attorneys 

Second Floor 

Service via email 

Block A, Loftus Park 

416 Kirkness Street 

Arcadia 

PRETORIA 

Email: willie@hurterspies.co.za 

REF: M W Spies 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 

STATE ATTORNEY, CAPE TOWN 

First Respondent's Attorney 

4th Floor, 22 Long Street 

CAPETOWN 

Tel: 021 441 9200 

REGISTRAR O F THE H IGH COU RT O F llOUT>i AFRICA 

GAU"!,~NE~ ~i~SI O N , 

R EGISTRAR O F THE H IGH COURT O F SOUTH AFRI C A 

O A U"!,~r:,~g;,_V~!II O N , 

E-mail: MMotsilenyana@justice.gov .za / KTolibadi@justice.gov .za 

/ CNewman@justice.gov .za 

REF: 815/25/P24 

MINISTER OF PUBLIC WORKS AND INFRASTRUCTURE 

STATE ATTORNEY, CAPE TOWN 

Second Respondent's Attorney 

4th Floor, 22 Long Street 

CAPETOWN 

Tel: 021 441 9200 

E-mail: AStrauss@justice.gov .za / AISchreuder@justice.gov .za 

REF:815/25/P32 
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lN THE HIGH COURT OF ,SOUTH AFRICA • 

WESTERN CAPE DIVISION, .CAPE TOWN 

CASE NQ: 2()2~-072494 

In the application by: 

IRR LEGAL NPC, 

• hf the application between: 
REGISTRAR OF THE H IGH COURT OF SOUTH AFRICA 

AFRIFC>RUM NPC Applicant 

and 

PRES1DENt·oF THE. REPUBLIC OF .SOUTH AFRICA Fin~t Respondent 

IVHNISTEROFPUBLIC WORKS 
AND INFRASTRUCTURE Second Respondent 

SPEAKER OF THE NATIONAL ASSEMBLY Third Respondent 

CHAIRPERSON OF THE NATIONAL COUNCIL OF 
PROVINCES fqurth Re$pondent 

4 

ANSWERING AFFIDAVIT TO IRR LEGAL FOUNDING AFFIDAVIT ' 
l•' 

OAU"!,~~ig;_vJ._SIO~, 
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I, the undersigned,. 

ANGELA THOKOZILE DIDIZA 

cJo hereby make oath and state:. 

1 l am the SPEAKER QF THE NATIONAL ASSEMBLY, cited in this 

a.PP· Jication ln my offic1al ca.pa. city., repte$. en .. t. i.n .... 9 .t.he.· int.erest. of t.heNatio,· ~ ~=====si 

. 
RAR OF THE HIGH COURT OF SOUTH AFRICA 

OA.U1;.~":,tg~i~SION , 

~ 

Assembly ("the NA") which finally adopted the Expropriation BUL Thei 

is. cit.e .. .. d fo. rthe.·. interest that it has in the application and the relief sou.,Hi;nt=,··=•0 ·='"·="~="co=,.,===•0 "~'"·-··•CA-ll 

. 

•- 0AU1;.~":,~~i~SION, 

2 I depose to this answering affidavit on behalf of the NA by virtue of my 

position as the Speaker of the NA, and to extent thatthe NA plays a role 

in the proces$ of passing legislation in terms of the Constitution of the 

Republic of South Africa, 1996 ("the Constitution"). 

3 The facts set out ln this affidavit fall Within• my personal knowledge; except 

where the contrary is expressly indicated or otherwise appe;:1rs frorti the 

context, and these tacts are to the best of rny belief both true and correct .. 

4 Where I make legat submissions, I do . so on the .advice of ttie third 

respondent's legal representatives. which advice I a~ept. Any 

reference to such advice (including Jn this paragraph), rnust not be 

considered as a waiver of privilege. • To the extent that any submissions 

were received from the fourth respondent, those submissions were 

considered in preparing this answer. 
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& Where I rely on fac;ts that t1re not within rny personal knowledge, I do so 

based on the. documents and · records in· respect of the subj~ct matter of 

this application. Where necessary~ l have also consulted With officials who 

possess the required knowledge of the issues involved~ 

IRR's application must be, dismissed. For the avoidance of doubt. l 

the allegatiqns in IRR's founding affidavit that are inconsistent wi ... ,.,: orneH,GHCOURTO<Sou,Hm,cA 

answering affidavit and the answering affidavit to the main application 

instituted by AfriForum. To the>extentthat I have not expressly dealt with 

any allegation herein, those allegations are denied. 

7 In thi$ affidavit, I address the following in turn: 

7.1 overview. of IRR's application; 

7.2 the purpose and proper interpretation of section 25(3) of the 

Constitution and section 12(3) of the .ExpropriatlonAct; 

, .. 

7 .3 lRR's t=irst Challeng~ - the alleged irratiom~Uty· of $e¢tion 12(2)(e); 

7,4 IRR'$ Second Challenge - the,constitutionality of section 12(3) and 

the provision for nil Compensation; 

7.5 IRR'sThird Challenge -$ection 12(3)(a); 

GAU~~~~~i~SION, 
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7.6 JRR's fourth Challenge;. section 12(3)(b); 

7.7 !RR'$ Fifth Challenge-se¢ion 12(3,)(c); 

·7.8 IRR's Sixth Challenge~ section 12($)(d); 

7;9 IRR's Seventh Challenge -sectron 12(4); 

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 

o.-.u"!,~":,~~":l..SION, 

7 .10 paragraph by paragraph responses; and f>., • • ,. B • • X07, P, ___ 0001 

7.tt .conclusion. 

OVERVIEW OF IRR'S APPLICATION 

8 IRR filed their applicc:1tion to intervene as-an appJicanf on 9 October 2025 

in the main application launched by AfriForum, which challenges the 

constitutional validity of the entire Expropriation Act, 2024 (Act No. 13 of 

2024) ("Expropriation Act'' or wthe Act"); A copy of the Expropriation Act 

is attached to the answering affidavit to the main AfriForum application as 

ahnex\Jre "AA1 11 • 

9 • IRR'sintervention seeks to impugn sections 12(2)(e), 12(3)(a)to (d) and 

12( 4) of the Expropriation Actto thE! extent that they are non-coin pliant with 

secti_on 25 of tne Constitutipn, as readwith the limitations clause set outin 

section 36 of . the Constitution, a.nd have them declared unconstitutional 

and invalid. 
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to IRR contends that the aforementioned sections are unconstitutional when 

considered against the backdrop of the·eonstitutional jurisprudence and 

accordingly intends to expand upon the constitutional ch~llenge raised .by 

AfriForum, 

11 Or:rthat premise, and on the grounds mentioned above, IRR requests this 

honourable court to declare sections 12(2)(et 12(3)(a) to (d).and 1.""'2_4_. ="='=====a 
, REQISTRAR OF ·~~tfu!~'¼g!~:io~~ !lOUTH AFRICA 

~ the Expropriation Ad: unconstitutional and invalict. 

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 
OAUTENO DIVI SION, 

12 The. constitutionality of the Expropriation Act generally has 

comprehensively set out in the answering affidavit to AfriForum's int:1in 

application. This affidavit accordingly focuses on the challenges raised by 

IRR 

THE PROPER INTERPRETATION OF JUST .AND EQUITABLE 

COMPENSATION 

1 ~ r deny I.RR'$ premise that . section 25(3) .of the Constitution i.$ a full:­

indemnity or market-value, compensation provision. Prop~rly 9onstrued.1 

section 25(3) of the Constitution prescribes an: equitable. compensation 

standard. It requires compensation to be just t.tnd equitable, reflecting an 

equitable balanc~ between tt1e plJblic interest and the interests of those 

affected, after eonsidering. all .relevant circumstances. .Section 12(1) of the 

Expropriation Act deliberately mirrors that constitutional language. 

'j.C 
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14 Read with section 12(3) of the Expropriation Act, section 25(~) ot' the 

Constitution performs a reformative constitutional function. It moves South 
. 

African expropriation law away from the pre-constitutionc1I as$urnption that 

,compensation is necessarUy equivalent to market value or ordinary 

damages, and toward a contextual enquiry in which market value is only 

one factor, but nof the contro1ling factor. 

REGISTRAR OF THE HIOH COURT OF !lOUTH AFRICA 
OAUTENO DIVI SION, 

PRETORIA 

15 Section 12(3) ofthe Expropriation Act does notcontradict section 2 

the Constitution. It gives concrete legi$Iative .content to it. Section 1Llb:H:,BE-,=.':.'"=:,i"=oc.?.=i ,:To=~'. =="='"·=,a,c:-:7, I 

the Expropriation Act provides that nil compensation may be just arid 

equitable where land is expropriated in the public interest, but ohly having 

regard fo all relevan~ circumstances. It then lists ~xamp)(as, including 

unused speculative land, unused ·sta.,e land acquire¢i for no consideration; 

abandoned la'nd; and land whose market va.lue is equalled or exceeded by 

(fir~ct state irh1estnient or subsidy: 

16 IRR's case proceeds from an unduly narrow premise, namely th,!t section 

25(3) of the Ccmstitution:is chiefly about restoring the expropriated owner 

toth~ same financial position as before the expropriation. That is incorrect 

Section 25(3) of .the Constitution is not· merely a restitutionary or damages 

provision. It is a constitutional balancing provision. 

17 The reform in section 12(3) of the Expropriation Act is therefore not that 

Parliament has created an exception to compensation. The reforn, is that 

Parliament has identified circumstances in which the constitutional balahce 
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itself may produce a nil amount. In other words, nil compensation is not 

treated as "no compensation"; it is treated as a posslblejustand equitable 

amount after the section 25(3) enquiry has been performed. 

18 The Expropriation Act was enacted to align expropriation law with the 

Constitution and to replace the Expropriation Act, 1975 (Act ·No. 63 of 

1975) f'1975 Acr), which di.d not reflect the Constitution's commitment to 
IF.:••='~•=TRAR=o,"=-m 'c'c"'"=" oo="•T='=o,,s=so"=ca'" ,===,.,=sic, 

o.-.u"!,~":,~~":l..SION, 

land reform and equitable access to. natural ·resources. .Parliament .. ' f>., • • ,. B • • Xo1. P, ___ 0001 

. . .. . . ' . . . . 

just and equitable and that nil compensation may be offered only where 

that is just and equitable after all relevant circumstances have been 

considered. 

19 Section 25(3) of the Constitution supplies the constitutionaf test.. Section 

12(1) of the Expropriation Act repeats that test. Section 12(3)' of the 

Expropriation Act applies that test to particular pµblic~interest land,. 

exptopriatiori contexts whete .the balance rnay, iii an appropriate· case1 

produce nil compensation . 

20 "The listed circumstances in section 12(3) ofthe Expropriation Act are also 

tied to the very factors in section 25(3) of the . Constitution. Unused 

spectJlative land speaks tO the curr.ent use of the property cand the purpose 

of expropriation. State-owned land acquired ·for no consideration speaks 

to the . history of acquisition and use and the public interest in rational use 

of public assets. Abandoned .land speaks to current use1 control, and the 
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real content of the owner's affected interest Land whose.value is equalled 

• or exceeded by state investment or subsidy directly reflects section 25(3)'s 

express instruction to consider direct state. investment and subsidy . . 
21 Section t2(3) of the ExpropriatiQh Actis also framed In deliberately non,. 

automatic 'language. It says "may" be just and equitable; it applies only 

\'.lfhere land is expropriated, in the public interest; and it requires r01. mfl&==~~~ 

to all relevant circumstances. Parliament's answer to. AfriForum sim I 

says section 12(3) · of the Expropriation Act is not a blanket provisio • 
"=========~ 

list is not closed, each case must be evaluated indiVidoally, and the 

ultimate ~rbiter i$. the court where compensation is disputed. 

22 The purpose of section 25(3) of the Constitution is not to constitutionalise 

market-value compensation, nor to gyc1rantee that every expropriated 

owner is placed in the same financial position as before the expropriation. 

Its purpose is to prescribe a standard of justice and equity, requiring an 

equitable balance between the public interest and the interests' of t~ose 

affected, having regard to all relevahtcirgimstances. Section 12(3) .ofthe 

Expropriation Act gives effect to that standard by identifying .circumstances 

in whk:h, after the constitutionally required enquiry, nil compensation may 

be just and equitable. It does not make nil compensation automatic,, hor 

does it displace section 25(3) of the Constitutien. It operates within section 

25(3) of the Constitution. 
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23 Section 12(3) of the Expropri~tion Act is not ·a legislative departure·from 

section 25(3) of the Constitution; ifis Parliament's attempt to operationalise 

the transformative purpose of section 25(3) of the Constitution. It 

recognises that in a constitutional property regime concerned with both 

protection and reform, compensation must prevent unfair loss, but it must 

also prevent public funds from being used to confer windfalls in 

circumstances where the .owner's compensable interest is weak, the mm~~':.-:.~·"t~~.;;~}~!f~:~ro'i:,~'0 :;;e,;"'"~""~CA 

~ 

•interest is strong, or the value of the property is already attributable to 

contribution. 
REGISTRAR O F THE HIGH COURT OF SOUTH AFRICA 

24 In the event the court finds that section 12(3) of the .Expropriation Act in its 

provision for nil compensation where land is expropriated in the public 

interest, having had regard to all relevantcircumstances is an infringement 

ofsection 25(3) of the Constitution; section 25(8) of the Constitution makes 

provision for such limitation, proVidep itis in ac.cordance with the provisions 

of section 36(1) of the Constitution. In tum; section 36(1) of the ­

Constitution mandates that such limitations be· reasonable and justifiable 

in an open and democratic society based ort human dignity, equality and 

• free<;fom, taking into account all relevant factors, including: 

"(a) the nature of the right; 

(b} the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpQse; ancl 

OAU"!,~~~~~SION, 
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(e) less restrictive. meaf'l$ to achi~v:e the purpose." 

,25 While a more comprehensive analysis is cOndlJcted further on in this 

affidavit, I submit that s~ion 12(3) of the Expropriation Act1 after having 

. taken into consideration all relevant circumstances regarding whether nil 

compensation would be ju~t ·and equitable, wc;:,uld . meet the section 36 

analysis. 

26 , Furthermore, section 36(2} of the Constitution states that laws m . 

rights entrenched in the bill of rights in two distinct ways, nam· lefli,:-:::-8;~==~1 

provided in subsection (1)' or as provided 'in any other provision of the 

Con~titution'. Whe:re $ectiqn ·12(3) of th~ Expropriation Act constitutes a 

departure from the provision for ·.section-25(3) ofthe .. Constitution~ which is 

denied. section 25(8) of .the Constitution, as well as section 36(2) of the 

Constitution, sanction such ~- d_eparture ]:>rovided it is in accordance with 

s~ction 36(1) ofthe Cqnstitutiort 

FIRST CHALLENGE - IRRA TIONALITYIN SECTION 12(2) 

27 IRRalleges thatsections·12(2)(e) and 12(2)(d)of the Expropriation Act.are 

'· in conflict with one another and consequently vague, irrational and 

unconstitutional. This is disputed by the third and tourth respondents. 

28 Section12(2)(d) of the Act stipulates that, in determining the amount of 

cornpertsationto be paid, the expropriating authority mustnot, unfessthere 

are special circumstances in which it would be justand equitable to do so, 
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take account of improvements made to the property in question after the 

date on which the notice of expropriation was served upon the 

expropriated .owner or expropriated hqlder, as the case may b~. except 
I 

. where the improvements were agreed to in advance by the expropriating 

authority or where they were .undertaken in pursuance of obligations 

entered into before the date of expropriation. 
REGISTRAR OF THE HIOH COURT OF !lOUTH AFRICA 

OAUTENO DIVISION, 
PRETORIA 

29 'Section 12(2J(d} of the Act is conce~ed with timing" ft prevents post 

improvements from inflating the amount of GQmpensation, except ·M.Jnli~~~~=~I 

the improvements were agreed in advance by the expropriating authority 

or undertaken pursuant to obligations entered into before the date of 

expropriation. 

30 The. provisi9n israti<>nal bee$U$~. once a notice of expropriation has been 

served, an own¢r sho1.dd not .be able to alter the compensation enquiry by 

making new improvements that were not agreed to and·were rtot required 

by pre-existing obligations; 

31 The two. express exceptions .in section ·t2(2)(d) of the Act preserve 

•· compensation for bona fide improvements. They cover improvements 

agreed to in advance by the exproprtating authority anq improvements 

undertaken pursuant to obligationi; entered into before the date of 

expropriation. 
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32 Section 1'2(2) of the Expropriation Act is not a compensation-denial 

provision. It is a valuationa.control provision. Its purpose js to prevent the 

compensatiQn enquiry from t)eing. distorted by artificial. unlawfult 

. speculative Qr opportunistic factors that do not properly form part of Just 

and equitable compensation. 

33 Section 12(2)(d) of the Expropriation Act deals with timing; section· 1 . ~- . o ,'"' "~" CO"RT ~ •o"'" ""'CA 

GAU1'ii.~ig:._v~SIO N , 

~.of the Expropriation Act deals with purpose or object. The former r 

when post.,.notice improvements may be considered. The latter e·~l;IB.f~~~=z.:-11 

acts done with the object of obtaining compensation for those acts. 

34 Section 12(2)(e) ofthe l;xprgpl'iation Act is directed at artificial acts, sham 

arrangememts, unnecessary improvements; or .contrived value-creating 

steps taken for the purpose of inflating a compensation claim. It prevents 

the compensation enquiry from being distorteg by ponduct undertaken for 

no genuine property-related reason, 

35 There is therefore no contradiction. Section 12(2)(d) of the Expropriation 

Act says when genuine post-notice improvements may be considered. 

" Section t2(2)(e) of the Expropriation Act prevents a claimant from relying 

on acts that Were done. not for ~. ge,huine prope,rty-related reason, but to 

rnanu.faclure or inflate a compensation claim. 

36 ·The Act -does not confer an 1Jnguided. or arbitrary discretion on the 

expropriating alJthority. The. authority must apply. the just-and"equitable 
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standard in sectron 12(1) of the Expropriation Act, the specific statutory 

cr~teria in section 12(2) of the Expropriation Act, ~n(i the proeedural 

safeguards in the Act .. A.ny dispute aboµt cornpensation may be referred 

to court The ultimate safeguard against arbitrary application is judicial 

determination. 

37 Section 12(2) of the. l=xproPcriation Act is therefore a rational measur. ... ,.; RorneROORCO""'°'"o"rnMROCA 

• OAU"!,~~~g:_v.:..slON, . 
the Parliament to safeguard the compensation· process against abus 

to ensure that compensation remains aligned with the scheme of th""'·- =====c-c,1 

as a whole. 

38 Sectlon 12(2)(e) of the Expropriation Act.on the other hand prohibits the 

expropriating authority from taking into account anything · done with: the 

object of obtaining compensation therefor. 

39 The courts have also emphasised that the purpose of compensation is not 

to make a profit or acquire gain. Section 12(2)(e) of the Expropriation Act 

is consistent with that principle because it prevents compensation for acts 

undertaken for the purpose of obtaining compensation, rather than for a 

Agenuine property~related purpose. 

40 It is. also .common cause that with expropriation being compulsory 

acquisition, the only influence an unwilling or opportunistic expropriated 

owner or expropriated holder has in th$ process is in respect of 

compensation. For that reason, the. com~nsation E:nquiry must be 
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protected against opportunistic conduct that. could distort the just and 

equitable assessment. 

41 With this backdrop in mind; it is not difficult to appreciate that-section 
. ... 

12(2)(e) of the ExpropriaticmAct also serves~ rational purpose i{l seeking 

to prevent any mischief or abuse that rnight be attempted by owners t{Ying 

to increase the compensat~on due to them by effecting improverne,~~~===~ 

,nQ reason other than to obtain gain or a profit from an expropriation. 

42 Sections 12(2)(d) and 12(2)(~) .of the Expropriation Act therefore bo 

serve to safeguard against abus·e of the compensation process. The 

• former ensuring finality and compliance with the Act and the latter ensuring 

compensation is confined to the. intenc;Jed constitutional purpose. 

43 Both subsections have their specific purpose and function in ensuring 

accountability and transparency within the compensation process in a 

manner that is not contradictory but complimentary. 

44 The allegations of vagueness! irrationality .and conflict, advanced by IRR 

are accordingfy unfounded, occasioned by a misinterpretation of the 

subsections in their statutory and constitutional context. 

SECOND CHALLENGE.,.. SECTION 12(3) 

45 The second challenge mounted by IRR is against section 12(3) of the 

E;xpropriation Act, on the. basis tht:tt it allows for expropriation Without 

·---· 
/-C 
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compen$ation in the public interest, Which is defined as incfudlng • = 

natiqn'.~ commitment to land refprm ·and other reforms to bring about 

equitable access to the country's nat~ral resources 'to redress past rapiai 

discriminatory ·Iaws, This sutr-section they conclude·, effectively excludes 

situations where land• may t,e expropric:lted without compensation for a 

public purpose, which is defined as any purpose connected to the 

administration Qflaw where the property will be used by or for the b4nlll:lf'lt'--'-'=-----,i 

of the public. 

46 Consequently, according to IRR, µnli~e the Constitution which 

distinguishes between expropriations ufor a public purpose" and those "in 

the public interest but that does not negate the right to just and equitable 

compensation, which applies equaUy in both instances, the Expropriation 

Act negates the right to Just and equitable con;ipensatioh. 

47 According to IRR, the dichotomy they allege to have been created by the 

Expropriation Act is significant, as it renders section 12{3} of thf:! 

Expropriation Act only applicable te> land.expropriated in th~ public ir:tterest, 

but not to land expropriated for a: public purpose. 
4 · 

48 They a:ttribute this distinctiQn to the Parliament accepting that it wouJd not 

be just and equitable to furnish nil compensation- where land was 

expropriated for a public purpose, a$ land clearly has. a value greater than 

nil, otherwise there would be no interest in expropriating it. for a public 

purpose. 
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49 Again, IRRmisdirectsitseJf by conflating nil cpmpensation with nil value, 

and by conflating nil compensation with no compensation. Nil 

compensation is not the absence of a compensation enquiry. It is a 

, possible outcome of the Just and equitable enquiry contemplated by 

section 25(3) of the Constitution and section 12( 1) of the Act. 

50 The, Constitution and th~ Expropriation Act do not provide for expropriation 
rr.:;R,=='ms=TRA::7-R o,ec"'rn,~ .,G"'=H co"'="•a=cT o ,==.""=aTH =AFRl=s,CA 

GAU"!,~NE~~i~SION, 

~ 11withour compensation . They provide for Just and 

. comp~nsation, which in some cases will be· nit 
REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 

OAU"!,~r:,~g;,_v~SION, 

51 Section 25(3) of the Constitution therefore already permits the possibility 

of nil compensation if all relevant circumstances show that it would be just 

anci equitable. 

52 As explained at length in our answering affidavit to the main AfriForum 

application. section 25· of the Constitution dpes not permit. generalised 

exproprfation without compensation~ However, there may be 

circumstances in which the Constitution permits expropriation for an 

amount of compensation . equal to nil1 provided that doing so is just and 

equitable. 

53 The Constitution requires that a .• balancing exercise be undertak~:m tQ 

ensure that the amount of compensation results in a just and equitable 

balance between the public interest and the interests of those who are 

affected. 
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54 The result depends on all the circumstahces. Nil compensation may be 

just and equitable Where, for example* the. public interest is strong, the 

owner's compensable intere$t is we$~. or the value of the property is 

, already attributat:>leto state contribution. 

55 The Expropriation Act contemplates nil eompensc:ltion as being part of the 

range of potential just anct equitable compensation. Section 12(1) RrnosmARoe:,",.~i~li~~":.·o~'."o"rnACROCA 

,Expropriation Act replicates the constitutional formula in section 2 

the Constitution and outlines the prerequisites for compensation whiEH:BH,!:=c===:=-:-,I 

that the amount of compensation·to be paid be justand equitable reflecting . 
an equitable balance and the interests of th9se affected. 

56 Section 12(3) of the Expropriation Act accordingly does not list 

circumstances in which it will always be Just and.· equitable to expropriate 

for nil compensation. It expressly provides that 'having regard to all 

relevant circumstances' , including the five listed circumstances, it may be 

justand equitable to expropriate for nil compensation. Whether it would 

be Just and equitable must depend on the facts of each case; 

57 4 Section 12(3) of the Expropriation Act $pecifically requires all relevant 

circumstance·s to be con.sideted in deciding Whether nil compensation 

would be just and equitable. It does not prescribe scenarios for when nil 

.compensation will necessarily be just and equitable but men:!ly 

acknowledges the possibility of nil c6mpensaUon as being part of th~ range 

or potential just and equttat>le CQrl'lpensation. 
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58 IRR's attempt to draw a hard dichotomy between "public purpose" and 

"publicinteresr does notassist it. 

59 Historically, Jand reform expropriations, .raised questions because 

beneficiaries of such expropriations may be· private persons; The express 

reference to the public interest in section 25(2) of the Constitution was 

included to make clear that land reform and related reforms may constlF-:~ =rn!=: .~o,=m~"~="co""'="•Tc""'~=-o"='"A=,.,""77cA 

constitutionally valid grounds for expropriation. 

60 Longstanding jurisprudence has recognised both narrow and 

understandings of public purpose in the context of expropriation. The 

narrow understanding relates to governm~nt purposes, While the broader 
. .. . . . . 

understanding relates to purposes that benefit the public at large and 

overlap with the public interest 

61 Leading authorities accept thatthe public interest, as the broader category r 

may include the narrower category of public purpose; Even an 

expropriation that benefits a third party may be valid if it is undertaken in 

the public interest. The two concepts are therefore not rigid compartments 

that determine compensation in advance. 

62 The reference to "public interesr in section 12(3) ofthe Expropriation Act 

doe$ not negate or dilute the right to Just and equitable compensation. 

GAU1'ii.~ig:._v~SION, 
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63 Accordingly,. IRR's alleged dichotomy does not render section 12(3) of the 

Expropriation Act unconstitutional. The contromng standard: ·remains 

section 25(3) ofthe Constitution . and section 12( 1) of the Act: all relevant 

circumstances must be considered in deciding whether the proposed 

compensation is just and equitable~ 

64 Ttie section 36 answer ·is dealt with below. At this stage it is- suffici"1• ~~====­

ernphasise thafsection 12(3) Qfthe Expropriation Act operates within . 

not outside; the constitutional compensation standard. 

THIRD CHALLENGE - ·seCTION 12{3)(a) 

65 IRR also impugns section 12(3)(a} of the Expropriation Act on the basis 

that it provides that an owner may receive nil compensation sirnply 

because they 9wn l~nd and do not intend to develop that land or use-that 

land to generate inc:ome . 

. 66 The effect of the provision, they argue, is t9 punish an owner for not 

developing land or using it for the generation of an income - either because 

their intention is to benefit from the appreciation of market value, or as 
• 

shown above, for any other rea.sor,. Thi$ they contend conflicts with the 

primacy of c1greement in compensation and impacts . on the rights of an 

owner to use their property as they see fit, subject only to reasonable 

constraints und&r the law. 
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67 Nil compensation, if submits, is an intrusive and drastic limitation of the 

right to compensation as contained in section 25(2)(b) of the Constitution, 

It submits that this iS a serious infringementofconstitutlonal rights-and that 
' ~ 

section 12(3)(a) of the Act is invalid for that reason. 

68 As alr~ady substantiated above; section 12(3) ofthe Expropriation Act still 

requires all relevant circumstances to be considered in deciding wh , ReoosmRo,;;;_',,i~r~if~:,o~'.="'""~CA 

nfl compensation would be just and equitable. It does not pre 

scenarios tor when nil compensationwm necessarily be jQst and E!quit·,:jhf= ====::::-:-11 

Put differently, it merely provides that subject fo other relevant 

circµmstances, it may bejust and equitable for nil compensation to be paid 

where land is expropriated in the. public interest. 

69 The circumstances listed in secti.on t2(3) of the Expropriation Act identify 

examples. where the Parliament considered that special attention may be 

required in the land reform context. 

70 The signift.cance of listir,g the example$ in section 12(3)(a) ·to. ( e) is to . do 

no more than Jo highlight to an expropriating authority an.d a court (in the. 

case of a dispute over the amount of compensation) that special 

consideration should be given to those factors. 

71 It is not ah instruction always to offer or award nil compensation in those 

instances, regardless of other circumstances, including those in section 
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12(1)(a) to (e) - that would be untenable as a matter of statutory 

interpretation and inconsistent with section 25(3) of the Constit4tion. 

72 To address IRR's challenge ctirectly, section 12(3)(a) of the Expropriation 

Act does not punish ownership, non-development, or investment It 

identifies one circumstance that may be relevant where land is not being 

used-.and the owner's main purpose is not to develop the land or user.=}e=~ .. t=,? =ao,=;;;_e=.~~-;.=-:,ci=,i,:=,o~'.==•=,"="~=s,CA 

generate income, but to benefitfrom appreciation of its market value. 

then, nil compensaticm is m:,t automatic; 

73 As clarified extensively above, the court would still have to take into 

account and consider all relevant circumstances on a case by case basis 

in deciding whether the proposed compensation would. be just and 

equitable. 

74 IR.R's contention that section 12(3)(a) of the Expropriation Act is irrational; 

an·intrusive and drastic limitation of the right to compensation as contained 

in section 25{2)(b) of the Constitution; and a serious infringement of 

constitutional rights · is consequently unfounded. 

FOURTH CHALLENGE - SECTION 12(3)(b) 

75 IRR also impugns .section 12(3){b} of the Expropriation Act on the basis 

that the purpose of paying nil compensation llnder that provision is 
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allegedly to punish an organ of state for not . using. land for Its core 

functions, at least in respect of land purchased for no consideration. 

76 Section 12(3)(b) of the Expropriatidn Act is directed at the rational 

deployment of public assets. Where an organ of state holds land that it is 

not using for its core functions, is not reasonably likely to require the land 

for those functions, and acqqired itfor no consideration, those are ma~ ·~=~==-
REOISTR" R OF THE HIGH COURT OF IIOUTH AFRICA 

factors that niay support hil compensation. 

77 The provision is not punitive. lt recognises that public land held by 

organ. pf state does not riave ·the same compensatory c:haracter as 

privately acquired t.atld, particularly where the organ of !>fate pajd nothing 

for the land and does not require it for its mandate. 

78 The phrase "core functiomi' is not vague. It is capable of objective 

determination by reference to the organ of state'$ statutory mandate, 

constitutional functions, budgeted activities and actual use of the land. In 

any event, nil compensation remains subject to the section 12(1) Just and 

equitable enquiry and to judicial determination if compensation is disputep. 

FIFTH CHALLENGE-SECTION 12(3l(c) 

79 Despite conceding that section 12(3)(c:J of the Expropriation Act has a valid 

rationale, JRR impµgns section 12(3)(e) of the Expropriation Act on .the 

basis that its ccmstruction opens the door to 1.,mreasonable and arbitrary 

OAU"!,~~~g:_v.:..slON, 
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expropriation with nil compensation as it lacks sufficient guidance to an 

administrator as to when the provision is applicable. 

80 Section 12(3)(c) ofthe Expropriation' Actis carefully confined. It applies 

only where, notwithstanding registered ownership, a,n owner has 

abandoned land by failing to exercise .control over it despite being 

reasonably capable of doing. so. The subsection therefore requires -~~= = === 

than neglect, temporary absence, unlawful occupation despite ge 

efforts by the owner, or an lnability to exercise controL 

81 It is consequently denied that the provision gives administrators an 

unguided discretion. Whether land has been abandoned, and whether the. 

owner was reasonably tapab[e of exercising control; are fact sensitive 

questions to be addressed ag~inst all relevant circumstances and 

ultimately reviewable ot determinable by a court. 

82 As already substantiated above, section 12(3) ofthe Expropriation Act $till 

requires all relevant circumstances to be con$ic:lered in deciding whether 

nil compensation would be just c3nd equitable. Subject to other relevant 

bircurnstances, it may be just and equitable for nil compensation to be paid 

where land is expropriated in the public interest from an owner, with the 

ability to control and safeguard her land, but fails to do so anc:I physically 

abandons the land, Which could be pot to a productive use ln the public 

interest 
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·SIXTH CHALLENGE • SECTION 12(3){dl 

83 A~ording to IRR, the right to compensation as provided in section [sic ... ] 

25(2)(b) is limited to punish those owners who have not improved the 

market var ue of the land beyond the value 9f state investment or subsic:iy 

84 IRR caution$ that maoy ()f tho·se owners who co\Jld fall into the ambit of 

tt)is section are beneficiaries of land reform pr~rammes and that u , .... L•'"'·····= • 

groups of persons shall be disproportionately affected and punishe~~====~1 

, -
• • ' '-EGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 

not potentially having the means to improve the market value of the land 

beyond the value of the·state's investment or subsidies. 

85 Section 12(3)( d) of the Expropriation Act provides for a situation where nil 

compensation can be paid "where the market value of the land is 

equivalent to, or less than, the present value of direct state investment or 

subsidy in the acquisition and ben~ficial capital imprpvement of.the /tJnd'. 

86 Section 12(3)(d) of the Expropriation Act gives effect to the express 

constitutional factor in section 25(3)(d) of the Constitution which is the 

~ent of direct state. investment and subsidy in the. acquisiti~n and 

beneficial capital improvement of the property. Its purpose is not 

punishment but to avoid double compensation where the state has already 

funded value equal to or greater than the market value of the land. 

GAU~~~~~i~SIOH , 
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87 The. concerns raised by IRR in respect of land~reform beneficiaries are 

overstated. Section 12(3)(d) of the l;xpropriation Act does not operate 

automatically. The position of any beneficiary. the nature and terms of 

,$tate :Supp9rt, the purpose of the' expropriation, the history of the 

acquisition and U$e, and au other relevant circumstances must still be 

considered before nil compensation could bejust and equitable. 

SEVENTH CHALLENGE - SECTION 12(4} 

88 IRR· impugns section 12(4) of the Expropriation Act on the basi...,· -~~~===11 

owners in terms of section 23(1) of the Land Reforrn (Labour Tenants) Act, 

1996 (Act No. 3 of 1996) ("Labour Tenants Act") have a right to 

compensation as provided ln the Constitution, being section 25(2)(b) of the 

Constitution. Section 12(4) of the Expropriation Act. limits this right to 

compensation by providing for nil compensation to be paid. 

89 It further contends that there are no guiding provisions on when sucn nil 

compensation would be just and eq~itable, leaving it all In the hand$ of the 

. arbitrator or court. 

90 Section 12(3) and (4) of the Expropriation Act both concern ~rcumstances 

in which nil compensation may be just and equitable. However, section 

12(4) of the Expropriation Act is narrower in th~t it applies when the court 

or arbitratordetermines compensation in term.s of section 23 of the Labour 

Tenants Act. 

I 
I 
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91 IRR is correct in observing that the two provisions that provide for the 

possibility of nil compensation where it is just and equitable and au relevant 

circumstances are taken into account, are sections 12(3) and 12(4). The 

. purpose of section 12(3) of the Expropriation Act and why it is. consistent 

with·the constitutional imperativehas already·been discussed. 

goals of land restitution, reform of land tenure rights and gran 

entitlement to the restitution of property disposed in pursuance of apaittn:m:t====:;;-11 

policies. The purpo:iie of section 12(3) of the Expropriation Act and Why it 

is consistent with the constitutional transformative imperative has ~!ready· 

been discussed. 

93 Section 12(4) of the Expropriation Act is a legislative signal to courts and 

arbitrators exer~ising powers. under. the Labour Tenants Act that it· would 

be. permissible, but is not obligatory upon ,.... them to order expropriation for 

nil compensation. The provision does not fetter their discretion, which 

must be exercised in terms of the Labour Tenants Act, the Expropriation 

Act and. the Constitution. 

94 It is a deliberate and intentional itnplementatfon of the constitutional project 

as espoused in section 23( 1) of the Labour Tenants Act in the. land reform 

provisions ofsection 25(5) to(~) of th~ Constitution emphasising thatunder 

the Constitution, the protection of property as an individual right is not 

absolute but ~ubject to societal consideration. ln this instance, the 
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highlighted societal consideration is the need for fahd reform in the context 

of labour tenant and the constitutional obligation to redress historical 

pattern$ of dispossession ancl ineqt.rality. 

95 It is also not true that there are no guiding provisions on when such nil 

~mpensation would bejyst and equitable, Jeavingjt all in the hands of the 

arbitrator or , court Section 12(4) of the Expropriation Act expr~~·~===a===si 
REGIS AR OF THE H IGH COURT OF SOUTH AFRICA 

o.-.u"!,~":,~g:._":l..s,ON, 

req1,1ires regard to be had to all relevant circumstances. Section 12( )· '·······'"'·---=•_ 

the Expropriation Act, in alignment with section 25(3) of the Constitu • ROnHeH,oHco,ST=so,rn,e.,cA 

OAU'!,~~ig:._~slON, 

provides the governing standard and the Labour Tenants Act provides the 

statutory context in which the determinaticm is made. 

is therefore not vague orarbitrary. It leaves it to the court or 

the oonstitutional and .statutory standard to the facts of 

1inds that section 12(4} of the Expropriation Act in its provision for nil 

compensation where ~nd is expropriated in respect of expropriations 

concerning labour tenants, having had regard to all relevant circumstances 

is an infringement of 25(3) of the Constitution, section 25(8) of the 

Constitution makes provision for such limitation, provided it is in 

accordance with the provisions of section 36( 1) of the Constitution. 
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98 IRR has, however, not shown that section 12(4) of the Expropriation Act 

lirnits the right tq compensation unjustifiably or that it is inconsistent with 

section 25 of the Constitution. 

THE LIMITATION OF RIGHTS 

99 !RR concludes by highlighting the importance of the rightto compensation 

and its necessity in the protection ofthe interests of persons (and C "'°"•~AROe'o".~t~Yi_~:io~'.·0 "'"""'"A 

,.,, 

P ... . -e .• xe1, P ... -~0001 

organs of state) from the significant power afforded to the state und 

Expropriation Act to expropriate property. 
REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 

100 According to IRR, expropriatiol"l has such aserto.us impact on the right to 

property that if not kept under proper check, it affords the state very serious 

overreach into private property, 

101 IRR's contentions lead it to conclude that the public interest sought to be 

balanced throughthe Expropriation Act is not so compelling as to deprive 

an owner of compensation. 

102 IRR invites Parliament to justify the constitutional infringements that it 

alleges section 12 of the Act violates in tE'!rrns of section 36 of the 

Constitution. 

103 Afthe outset l emphasi$e,that IRR has not established that ~ny of the rights 

in section 25 of the Constitution have been infringed. Accordingly,, there is 

no necessity tojustify the alleged infringements: 

GAU~~~~~i~SION, 
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protected in the Constitution, it is submitted thatthe limitation is sanctioned 

under section 25(8) anq 36(2) of the Constitution and would be reasonable 

, and justifiable in an open ~nd democratic society based on hurnan dignity, 

equality, and freedom in terms of section 36 of the Constitution, taking into 

account all relevant factors including those listed in section 38(1)(a) lo (e) 

of the Constitution. 
REGISTRAR OF THE H IGH COURT O F llOUT>i AFRICA 

GAU~~NE~~i~SION, 

105 Below is an analysisof whether the limitatiQn (which is denied) ini. W~b==dl 

by providing for nil compensation falls. short ofthe section 36 limitations 

test. 

Nature of the rights the state seeks to balance 

106 Section 25 • of the Constitution, widely known as the "property clause", 

protects private property rights while simultaneously rnandating the state 

to enact land reform and broaden equitable access to natural resources. 

107 IRR's preoccupation with the rights of current property owners to be 

cornpensated in all circurrtstances neglects the constitutional project, 
.# · 

whi.ch also seeks the restoration of secure property rights to those denied 

access to or deprived of property in the past and fo effect sociaf:change. 

108 In recognising property as a $och:al construct however; our apex court found 

that individual property rights ar~ "not abSolut~ but $Ubject to societal 



12/6/2026-5:46:37 PM

Page 33 of 73

30 

considerations", and endorsed the view of Prof Andre Van der Walt by 

holding that, when interpreting th~ property clause, one must 

"move away from a static, typically p.rivate-law conceptualist view of 
-the Constitution as a guarantee Of the status. quo to a dynamic, 
typically public law view of the Constitution as· an instrument for 
social change and transformation under the auspices [and I would 
add 'and control'] ofentrenched constitutional value$."1 

premise of the Constitution's vision of an "ordt:Jrly opening-up or rest 

thepasr. 

Purpose: The importance and o.biectfve of the limitation 

110 IRR's one-sided appreciation of rights neglects the people within South 

Afdca who live undednsecure tenure and many of whom were disposed 

oftheirland through pastraciaUy discriminatory Jaws or practices,. 

111 Given the urgent need to address this, section 25 of the Constitution 

intentionally mandates the state to take • reasonable legislative and other 

•. measures, within its available resources, to foster conditions which enable 

citizens to gain access to land on an eq4itable basis. 

112 In recognisin~ the importance of land reform and addressing the ills of the 

past, section 25(8) of the Constitution further specifies that no provision in 

1 AJ Van der Walt The Constitutional Property Clause(1997, Juta, Kenwyn) at 11 . . . 
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the law may impede the state from taking legislative and other measures 

for land, water, and related reform to address the results of past racial 

discrimination. 

113 Specifically, in relation to some of the limitations complained of by IRR, 

including the exclusion of post notice and acts done with .compensation i11 

mind, as well the examples outline9 in section 12(3) of the Expropriation 

Act on possible cases for nil expropriation, Parliament clearly sought to 

s~feguard the compensation process from abuse and unnecessary 

impediments. 

Extent: The nature and scale of the limitation 

114 While section 25 of the Constitution does not permit generalised 

expropriation without compensation, . it .permits expropriation for an amount 

of compensation equal to nil, provided that doing so is just and equitable. 

115 The state may not be impeded from taking legislative and other measures 

to achieve land, water, and related reform within the limitations .as provided 

for under section 36( 1) of the Constit1;1tion. 
,4 

116 The 12xpropriation Act contains a staged process which, amongst others, 

entails investigation, valuation, notice, an offetwith an explanation of how 

compensation was calculated, objections, submission$, mediation, and. 

court determ.ination where comp~nsc1tion is disputed. 



12/6/2026-5:46:37 PM

Page 35 of 73

32 

117 Moreover, the Expropriation Act is at pains to ensure that fr; expropriating 

property for public interest or public purpose, there is judicial oversight or 

agreemeht between it and affected. parties. It mandates the ~xpropriating 

authority to conduct all the necessary investigations and valuations to 

ensure that where a property owner or right holder is expropriated of their 

property they receive just and equitable compensation. 

118 Tne Expropriation Act also recognises that nil compensation will, in ce • . '·······"''···--=• 

circumstances, be regarded as jusf and equitable. 

119 Section 12(1) ofthe Expropriation Act replicates the constitutional formula 

in section 25(3) of the Constitution and outlines the prerequisites for 

compensation which are-that the.amount of compensation to be paid be 

just and equitable reflecting an equitable balance between the public 

interest· and the interests of those affected. 

120 Section 12(3) of the Expropriation Act ptovides example_s of circumstances 

in which nil compensation may be just and equitable. It does not dispense 

with the balancing enquiry. On the contrary. it-expressly requires regard 

1o all relevant circumstances. 

Relation: The connection between the limitation and its intended purpose 

121 The Constitution requires .that a balancing exerci~e be undertaken to 

ensure that the amount· of compensation results ih a just and equitable 
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balance between the public interest and the interests of those who are -

affected. In some cases, thejustand equitable amount of compensation 

Will be nil. 

Less restrictive means: Whether there are alternative ways to achieve the 

same purpose without infringing as heavily on the right 

122 In ~roviding for nil compensation, the Expropriation Act has confine 

expropriation in the public interest or for public purpose ar1d stipulate ,,__ _____ ____., 

any departure from the general provisions protecting property riQhts in this 

context must still strictly align with the section 36(1) limitation 

r~quirements, ensuring that state actions are reasonable and justifiable. 

123 Further, the Expropriation Act only permits expropriati9n of property by 

agreement or with judicial ove,rsight, which limits the concem expressed 

by the IRR in respect of abuse of power by the expropriating authority. 

124 Section 12 of the Expropriation Act cil$o insists that all relevant 

circumstances must be taken into ac:count. 

ii 

125 It is hard to contemplate a more tempered approach or less restrictive 

means in balancing the various interests at stake. 

126 In view of the above, IRR's contention that expropriation particularly with 

nil compensation affords the state very~ serious overreach into private 

property, that the public interest sought to be balanced through the • 
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Expropriation Act is not so compelling as to deprive an owner of 

compensation, is unfounded". 

127 Moreover, their contention. that the provisions cannot be rescyed .under 

section 36(1) of the Constitution is not and cannot be substantiated. 

PARAGRAPH BY PARAGRAPH.RESPONSE 
REOISTR" R O ... . THE HIGH COURT OF IIOUTH AFRIC 

128 I now turn to traverse the founding affidavit ad. seriatim. I do so only to t 

above. 

129 Where l neglect to deal with any speoific allegation in the founding affidavit 

that is in contrast to or does not accord with what is stated in this affidavit 

and my answering affidavit in the main application by AfriForum, the 

allegation should be considered :as denied. 

Ad Paragraphs 1 to 3 

130 Save to deny that the allegations contained herein are true and correct, 

tM remaining allegatiohs contained in these paragraphs are noted. 

• Ad Paragraphs 4 to 5 

131 I admit that IRR Legal seeks to intervene in the main application instituted . 

by AfriForum and that it seeks. to challenge certain provisions of section 12 

OAU"!,~~~g:_v.:..slON, 

" 
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of the Expropriation Act. I deny, however, that the impugned provisions 

are unconstitutional. or invalid. 

1S2 I admit thatlRR Legal seeks an order declaring sections 12(2)(e), 12(3)(a) 

to (d), and 12(4) of the Expropriation Act unconstitutiona.1 and invalid. 

deny that- I RR Legal is entitled to that relief. 

133 To the extent that paragraph 5 alleges that the impugned provisio 

inconsistent with section 25 of the Constitution, read with section 36 
lf--====c::-11 

Constitution, 'that allegation is denied. The impugned provisions are 

rational, constitutionally compliant, and properly .situated within thejust and 

equitable compensation framework required by section 25(3) of the 

Constitution, 

Ad Paragraphs 6 to 8 

134 The contents ofthese paragraphs 1n as far as they outline tt'le purpose and * . 
Qbjectives of IRR are noted. To the extent that the documents filetl by IRR 

speak for themselves, I note their contents. 

Ad Paragraphs 9 to 11 

135 The contents of these paragraphs are noted to the extent that IRR relies 

on section 38 of the Constitution. I do not1 for purposes of this affidavit, 

chatlengeJRR's standing, H9wever. standingdoesnot establish the merits 

of IRR's constitutional challenge .. 
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136 The contents ofthese paragraphs in as far asthey outline the purpose and 

objectives of IRR are noted. It is further noted that in their document on 

the history and purpose of the ln$titute is attached as lRR3, 2 they concede 

, that not all aspects of the IRR's history exemplify proud service of its 

objectives; particularly around matters pertaining to land. In the past one 

of IRR's representatives, Mr Hofmeyer supported anti-black race law, 

insisting they· be kept in force for the benefit of black people. Hes RErn e· .... ~~~{{i.i' .. :~0~·
0

" ' """'CA 

out the Native (Trust and) Land Act, a foundational violation of 

rights that limited black people to. a maximum potential ownership ·0FemV=~~====11 

13% of South Africa's land surface, as his choice example. 

137 IRR's submissions are incongruent with the constituti.onal imperatives 

sought to be ad'lanced by the Constitution and the Expropriation • Act; 

particularly in respect of land reform. They are a stark reminder that IRR 

stifl lacks the .appreciation· of the crucial and urgent need for land reform 

particularly for transformation. 

Ad Paragraphs 12 to 13 

138 I deny the allegation in paragraph 12 that affected persons will have'. little 

or no means to challenge the Expropriation Act or its application in court. 

The Act preserves access to court. Compensation disputes may be 

mediated. or determined by a court, and a person affected by an 

2 Annexure IRR3, Case Lin'es 012~54. 



12/6/2026-5:46:37 PM

Page 40 of 73

37 

expropriation is not precluded from approaching a court for appropriate 

relief. 

139 The contents of paragraph 13 are den red. The Expropriation Act does not 

unlawfully infringe the right to property. It gives effect to section 25 of the 

Constitution by creating a uniform statutory framework for expropriation for 

a public purpose or in the public interest, subject to just and equi~~· ~~==~ 
• 

REOISTR" R OF THE HIGH COURT OF IIOUTH AFRICA 

compensation. 

Ad Paragraphs 14 to 20 

140 The contents of the.se paragraphs ar~ admitted. 

Ad Paragraphs 21 to 24 

141 The background perspective articulated by IRR in relation to past 

discrimination and violi:ition of land fights is noted as wefl as the interplay 

between the Constitution and the Expropriation Act to address the 

aforementioned. 

142 .,The contents of paragraph 24 are admitted to the extent that the 1975 Act 

has historically governed expropriation and that the adoption of the 

Constitution required expropriation Jaw to be interpreted through the lens 

of section .25 of the Constitution. I deny, however, any implication thafthe 

Expropriation Act. 2024 fails to give effect to that constitutional standard: 

OAU"!,~~~g:_v.:..slON, 
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Ad Paragraph 25 

143 IRR and other participants' comments made in re~pect of the then 

Expropriation Bill [823 2020] were carefully considered, . Public 

participation however does not guarantee that the end results of the 

consultation process should reflect the views submitted; particularly if they 

being pursued. 

144 As demonstrated above1 IRR's submissions are not in line with 

mandate and objectives of · the Constitution and Expropriation Act 

particularly in respect of what jllst ijnd equitable entails and whether nil 

compensations are in violation ofthat standard/principle. 

Ad Paragraphs 26 to 34 

145 I admit that section25(3) of the Constitution governs the determination of 
·• 

compensation where propertyis expropriated, and that such comper.isation 

must be just and equitable. I deny, however, that the purpose of section 

25(3) of the Constitution is confined to restoring the expropriated owner to 
4 · 

the same financial position as before the expropriaJi0h1 or to requiring 

compensation equivalent to marketvalue in every case. 

146 Section 25(3) of the Constitution is a constitutional balancing provision. It 

requires the amount, time and manner of payment of compensatidrftobe 
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just and equitable, reflecting an equitab1e balance between the public 

interest and the interests of those affected, hc1vi11g regard to all ·relevant 

circumstances. Market v~lue is one. relevant circumstance, but itis not the 

, sole or d~cisive ~iterion. 

147 Section 25(3) of the Constitution must be read with section 25 asa whole, 

including section 25(4) oft.he Constitution, which provides that the ~~===== 

interest includes the nation's commitment to land reform and to refo 

bring about equitable access to South Africa's natural resources. 

148 • I deny that nu cornpen$ation is constitutionally permissible only where 

property is valueless orwhE?re the owner has. committed grave misconduct 

The constitutional question is whether the compensation, including nil 

compensation in an appropriate case, is just and equitable having regard 

to all relevant.circumstances. 

149 I further deny thatthe Expropriation Act fails to give effect to section 25(3) 

of the Constitution. Section 12(1) of the Act mirrors the constitutional 

standard. Section 12(3) and. section 12(4) of the Act do not displace that 

• standard. They identify circumstances in which nil compensation may be 

just and equitable, without predetermining thaJ outcome. 

Ad Paragraphs 25 to 37 

150 I deny.the contents of these paragraphs. 
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151 The impugned provisions do not place an unreasonable or unjustifiable 

limitation on the right to property. They operate within the constitutional 

framework of just and equitable compensation. 

Ad Paragraphs 38 to 43 

152 ihe contents of these paragraphs are denied, save to the extent that they 
REGISTRAR O F THE H IGH COU RT O F llOUT>i AFRICA 

gorrectly quote portions of section 12(2) of the Expropriation Act. 
# ' ' • ' . 

GAU~~NE~ ~i~SIO N , 

153 IRRrschallenge is premised on an incorrect reading of sections 12(~' ·~ ·0='•':.~~~~:;:,;~rg'~:~:=,o~'.=' 0"='"A=SROdCA 

and 12(2)(e}; There ,is no contradiction between· those provisions. 

154 Section 12(2)( d) of the Expropriation Act regulates improvements made 

after the date on which the notice of expropriation was served. Such 

improvements are ordinarily not taken into account, except where they 

were agreed to in advance by the expropriating c:1uthority or Where they 

were: undertaken pursuant to ot:>ligations entered into b~fore the date of 

exPropriation. 

155 Section 12(2)(e) of the Expropriation Act, by contrast, is directed at a 
,i 

different mischief. It pre~nts CQrnpemsation from being inflated by acts 

done with the object of obtaining compensation for those acts. It is a 

provision that seeks to prevent an abuse of the compensation system. It 

ensures that the compensation enquiry is not distorted by artificial; 



12/6/2026-5:46:37 PM

Page 44 of 73

41 

opportunistic or contrived conduct undertaken .for the purpose of 

increasing the compensation claim. 

156 The two provisions are complementary; Section 12(2)(d) of •the 

Expropriation Act recognises that bona fide post notice improvements 

may, in defined circumstances, properly be considered. Section 12(2)(e) 

of the Expropriation Act. ensures that acts done for the purp.~~~~=====­

, manufacturing or fncreasihg a compensation claim c1re not trea 

compensable rnerely beca1.1se they have some connectio.n to the prfl!l. W:ff:""'-=====-----11 

157 IRR's argument also ignores the o~ning words of section 12(2) of the 

Expropriation Act. The matters listed in section 12(2) of the Expre>priation 

Act are not excluded inflexibly. They .may be taken into account where 

there are special circumstances in which it would be just and equitable to 

doscL 

158 It is accordingly denied that $ebtion 12(2)(e) of the Expropriation Act is 

vague, irrational or unconstitutional. The decision-maker must determine 

whether the act in question was done with the object of obtaining 

4 compensation for it. That determination is fact--sensitive, but it is not 

ungµided. 

159 It is further denied that section 12(2)(e) of the Expropriation Act permits 

arbitrary decision-making • in relation to which section is applicable. The 

expropriating authQrity rnustact within Ute framework of section 12(1) of 
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the Expropriation Act, the Act's procedural safeguards, and the affected 

personis right to dispute compensation and approach a court. 

Ad Paragraphs 44 to 49 

160 The contents ofthese paragraphs are denied, save to the extent that they 

correctly quote section 25 of the Constitution and section 12(3) of the 
REGISTRAR OF THE H IGH COURT OF llOUT>i AFRICA 

Expropriation Act. 
GAU~~NE~~i~SION, 

161 IRR's challenge rests on the incotrectpremise that section .12(3) 0 1'=·"=· = 0'•~':.~~=~r;;;;;,,.~:~,0~'=·•0"='"A=SROCdA 

Expropriation Act authorises expropriation "without compensation~; It does 

not. Section 12(3) of the Expropriation Apt provides that nil compensation 

may be just and equitable in specified circumstances. It is a possible 

outcome of the constitutionally required compensation enquiry. 

162 I admit that section 25(2) of the Constitution refers to expropriation for a • 

public purpose or in the public interest. I deny, however, that section 12(3) 

of the Expropriation Act negates the right to just and equitable 

compensation. Section 12(3) of the Expropriation Act must be read with 

sectio'n 12(1) of the' Expropriation Act, Which requires compensation to be 
• 
just anc:f equitable.in all cases. 

163 The fact that sec.tion 12(3) ofthe Expropriation Actis framed by reference 

to I.and expropriated in the public interest does not tender it 

unccmstitutionaL Even cm a.n interpretation that it narrows th~ 



12/6/2026-5:46:37 PM

Page 46 of 73

43 

circumstances inwhich nil compensation is expressly identified by the Act. .. 

as a possible just and equitable outcome. 

164 I deny that Parliament accepted, by implication, thatnil compensation can 
,, 

never be just and equitable where land is expropriated for a public purpose, 

The constitutional enquiry remains whether the amount of compensation 

IS just and equitable, having regard to all relevant circumstances. RS • • orneH,GH COURToesournA>R,cA 

GAU"!,~NE~~i~SION , 

slated above. expropriation for public purpose otin the pllblic interest 

at times been used loosely and interchangeably. REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA 

16!:i IRR's reliance on examples such as airports, schools and. parks in 

paragraph45 does not establish unconstitutionality. Compensation is not 

determined by asking whether the property is useful to the expropriating 

authority. It is determined by applying the just-and.,,equitable standard in 

section 25(3) of the Constitution and section 12(1) of the Expropriation Act. ·~ 

166 I deny that the words "including but not limited td' render section 12(3) of · 

the Expropriation Act vague or irrational as alleged in paragraph 4 7. Those 

words are consistent with section 25(3) of the Constitution, which requires 

• regard to all relevi:lnt circumstances. A closed list would be inconsistent 

vvith the. bro~d constitutional .enquiry. 

167 I further deny that section 12(3) of the Expropriation Act shifts an unfair 
. . 

burden onto owners as alleged in paragraph 48. The Act requires an offer 

OAU"!,~r:,~g;,_v~SION, 



12/6/2026-5:46:37 PM

Page 47 of 73

44 

of compensation, provides for objections and submissions, and permits 

unresolved compensation disputes to be determined by ~ court 

168 Paragraph 49 is denied. Section 12(3) of the Expropriation Act does not 

leave the circumstances for nil compensation to the Whin:t of an , 

administrator. It is constrained by the statutory ~ext, the requirement of 

public interest,. the requirement to considerall relevant circumstances..4ff1::1==~=== =si 

standard of just and equitable compensation, and judicial oversight. 

Ad Paragraphs 50 to 59 

169 The contents of paragraph 50 are admitted only to the extent that it quotes 

section 12(3)(a) ofthe Expropriation Act. The interpretation placed on that 

provision by IRR is denied. 

170 I deny that section 12(3){a) of the Expropriation Act exposes any owner of 

unused I and to automatic nil compensation, The provision applies only 

where land is not being used ~nd the owner's main purpose is not to 

develop the land or use it to generate incorrie, but simply to benefit from 
. . .. . .. 

appreciation of its market value. Even then, nil compensation is not 
" 
automatic. 

171 The phrase "main purposen is not impermissibly vague as alleged in 

paragraph 54. It requires a factual enquiry into the circumstances of the 

land, the conduct of the owner, the history and use of the land, and the 
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purpose of the expropriation. The$e matters are capable of objective 

assessment. 

172 I RR's example of inherited land does not establish constitutional invalidity. 

In any actual case, the expropriating authority, and ultimately a court if the 

matter is disputed, would have to consider all relevant circum~tances. 
l . 

unused, whether there are lawful impediments to its use, and Wheth r. • •----"-•"'' ··---=•. 

compensation would be just and equitable. REGISTRAR OF THE H IGH COURT OF SOUTH AFRICA 

173 It is denied that section 12(3)(a) of the Expropriation Act punlshes an 

owner for not developing land or for not using land lo generate income. 

The subsection identifies one circumstance that may be .relevant in 

determining compensation where land is expropriated in the public 

interest. 

174 I deny that section 12(3)(a) ofthe Expropriation Act infringes the right of 

ownership or the right to use property as the owner sees fit. Property rights 

under section 25 of the Constitution are not absolute. They are protected 

within a constitutional framework that also recoghises public purpose, 

public interest, land reform, and equitable access to natural resources. 

175 I further deny that section 12(3)(a) of the Expropriation Act is irrational or 

that it imposes an intrusive and drastic limitation on the right to 

compensation" The provision doe$ not compel nil compensation. It 

OAU"!,~r:,~g;,_v~SION, 



12/6/2026-5:46:37 PM

Page 49 of 73' -

46 

permits . nil compen,sation only where that outcome is Just and equitable 

after all relevantcircumstances have been considered. 

Ad Paragraphs 60 to 71 

176 The contents of these paragraphs are denied, save to the extent that they 

correctly quote section 12(3) (b) of the Expropriation Act. 

177 I 'deny that the purpose of paying nil compensation in terms of se 

12(3)(b) of the Expropriation Act is to punish an organ of state. Se""'===~=c=di 

12(3)(b) of the Expropriation Act identifies circumstances in which nit 

c:ompensation may be Just and equitable where an organ of state holds 

land that it is not using for its core functions; is not reasonably likely ta 

require for future activities in that regard, and acquired for no 

consideration. 

178 Section 12(3)(b) of the Expropriation Act serves a rational public purpose. 

It recognises that public land acquired for no consideration and not 

required for the organ ofstate's core functions may, in an appropriate case, 

be better used for another public-interest purpose without requiring one • • 
' . • 

public·entityto extract cornpensatic:m.from another. 

179 I deny that the right of an organ of state to compensation is identical in all 

respects to that of c1 private person .. In any event, the provision does not 

~ '"~--~---~--. 
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deprive an organ of state of compensation automatically. It only permits 

nit compensation where that is just cind equitable in the circumstances. 

180 The expression "core functions" fs ndt vague.. M organ of state's core 

functions can be determined by reference to Its constiWtional or statutory 

mandate, its powers and dUties, the purpo$e for which it holds the land, 

and its actual and reasonably anticipated future activities. 

181 I deny that section 12(3)(b) of the Expropriation Act permits 

expropriating authority arbitrarily to decide What constitutes a core 

function. Theauthority's decision h, subJectto the requirements of legality, 

rationality, the ju$t and equitable compensation standard, and court 

oversight 

182 IRR'.sallegations concerning universities, academic freedom, .asset books 

and anticipated income are speculative. They do not demonstrate that 

section 12(3)(b) of the Expropriation Act is unconstitutional. In any actual 

case, all relevant circumstances would have to be considered. 

183 It is denied that section 12(3)(b) of the Expropriation Act fails to strike an 
.4 

equitable balance. The provision does not confer a wide discretion to an 

expropriating authority. It identifies circumstances in which nil 

compensation may be just and equitable, subject to the full compensation 

enquiry required by section 12(1) of the Expropriatior, Act. 
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Ad Paragraphs 72 to 75 

184 The contents of paragraph 72 are admitted only to the extent that it quotes 

section 12(3)(c) of the ExpropriationAct. The interpretation placed on the 

provision bY.IRR Legal ·isdenied, 

185 I deny that section 12(3)(c) of the ExpropriationAct is impermissibly vague. 

The provision contains objective requirements. It applies where an 'OWH~o,"= ••• ~. ,o-• cosa=".==.o,=,o"=,.=,,.,==aCA 
OAU"!,~~~g~--;~SION, 

tias abandoned land by failing to exercise control over it despite 

re~sonably capable of doing so. REGISTRAR O F THE HIGH COURT OF SOUTH AFRICA 

186 The words "abandoned', "failed to exercise contror and "reasonably 

capable" are capable of practical and legal application. They require an 

assessment of the owner's conduct, the factual condition of the land, the 

owner's ability to exerc:ise control, and any reasons why cqntrol was not 

exercised. 

187 l deny that section 12(3)(c) Qf the Expropriation Act would apply merely 

beC<tu~e land has been hijacked, unlawfully occupi~ct. fenced, vacant, or 

not constantly attended to. If an owner is taking reasonable steps to 

• protect; recover, or exercise control over land, those facts would be 

relevant and would have to be considered. 

188 Section 12(3)(c) of the Expropriation Act does not authorise arbitrary 

expropriation for nil compensation. It remains subject to the requirement 
. 

. 

OAU"!,~~~~~SION, 
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that all relevant circumstances must be considered and th~t any 

compensation, including nil compensation, must be just and equitable. 

Ad Paragraphs 76 to 83 

189 The contents of paragraph 76 are admitted only to the extent that it quotes 
. • 

section 12(3)(d) of the Expropriation Act The interpretation placed on the 
REGISTRAR O F THE H IGH COU RT O F llOUT>i AFRICA 

provision by IRR is denied. 
GAU~~NE~ ~i~SIO N , 

190 I deny that section 12(3)(d) ofthe Expropriation Act punishes owners w 0 's".~~~~~~:,o~'. ' 0 "'"""'CA 

"'====,;;:===d 

have not increased the market value of land beyond the value of state 

investmentor.subsidy. To the contrary, it gives effe•ct to section 25(3) of 

the Constitution, which expressly requires. the extent of direct state 

investment and subsidy iri the acquisition and beneficial capital 

improvement of the property to be considered. 

191 Section 12(3)(d) of the Expropriation Act is rational. Where the present 

value of direct state investment or subsidy in the acquisition and benefic=ial 

capital improvement of land equals or exceeds the market value of the 

land, it may be just and • equitable for compensation to be nit. The 
4 

subsection prevents double compensation and avoids using public funds 

to pay again for value already cr~ated or funded by the stat(:). 

192 J • deny that land reform beneficiaries w!II automatically be deprived of 

compensation. Section 12(3)(d) ofthe Expropriation Act does not operate 
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automatically. The personal circumstances of the affected person, the 

nature and purpose ofthe subsidy, the history of acquisition and use, the 

purpose of expropriation, and all other relevant circumstances must still be 

considered. 

193 I deny that section 12(3)(d) of the Exproprii:~tion Act effects an unlawful 

retrospective clawback of subsidies. It does not require repayment of 
IF:;;R.~GIST;;;;:RAR~ oe7.0,R,~R,G""R co';:::;""';';;;oe~.o"='rn A~eR,7"ilCA 

o.-.u"!,'ii.':;ig:_~s10 .. , 

subsidies. It identifies state investment or subsidy as a relevant fac 

<ietermining what compensation is just and equitable at the ti ~1,;c;:::~=~---l1 

expropriation. 

194 I deny that section 12(3)(d) of the Expropriation Act is vague orincapable 

of fair application. The market value of land and the present value of state 

investment · or subsidy are matters capable of valuation and proof. Any 

dispute may be resolved through the mechanisms provided by the Act; 

including court determination. 

195 I further deny that section 12(3)(d) of the Expropriation Act fim its access to 

court. The Act expressly preserves the rig ht of an affe¢ted parfy to dispute 

• compensation and to approach a court for determination where necessary. 
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Ad Paragraphs 84 to 86 

196 The contents ofthes.e paragraphs are denied, save to. the extent that.they 

correctly refer to section 12(4) o.f the Expropriation Act and section 23 of 

the Labour Tenants Act. 

197 Section 12(4) of the Expropriation Act does not offend the concept of just 

and equitable compensation. It expressly requires regard to all reJFll.r.ilffl---'-="i.=-------~, 
• PN•• - a.~xer,9.t_~-0001 

circumstances and provides only that nil compensation may be just 
REGISTRAR OF THE H IGH COURT OF SOUTH AFRICA 

equitable. ltdoes not compel nil compensation. 

198 l deny that owners under section 23(1) of the LabotJr Tenants Aqt are 

deprived of their constitutional right to compensation. Section 12(4) ofthe 

Expropriation Act preserves the just and equitable standard and places the 

determination in the hands of a court or arbitrator. 

199 I deny that section 12(4) of the Expropriation Act lacks guiding principles. 

~ 

The court or arbitrator must apply section25(3) oUhe Constitution; section 

12(1) of the Expropriation Ad, the Labour Tenants Act. and the 

requirement to consider all relevant circurn$tances. 

200 J further deny that section 12(4) of the Expropriation Act ls vague or 

unconstitutional. It is a permissive provision that recognises that, in the 

land reform cont~xt governed by the Labour Tenants Act, nil compensation 

may in an appropr{ate case be Just and equitable. 

OAU"!,~r:,~g;,_v~SION, 
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Ad Paragraphs 87 to 94 

201 The _contents ,of paragraph 87 are denied to the extent that IRR alleges 

that compensation must always be ·more than nil. Section 25 of the 

Constitution requires just and equitable compensation. In an appropriate 

case, the jUst and equitable amount may be. nil. 
. . . . '. . . 

' 
REGIS T RAR OF THE H IGH COURT OF SOUTH AFRICA 

202 The contents of paraQraph 88 are noted. The respondents' ans 
o.-.u"!,~":,~g:._":l..s,ON, 

~ 

IRR's constitutional challenQe is set out in this affidavit. To the exten 
lr.c.,=~n=•••=o,-=m="'"-:=" co=,.,===•oo=rn A-,.,----lcA I 

JRR reserves a right to reply, that is a matter regulated by the rules and 
' 

directions ofthis hqnourc;1ble court 

203 The contents of paragraphs 89 and 90 are admitted only to the extent that 

they correctly state that section 36 of the Constitution concerns the 

limitation of rights. I deny, however, that the impugned provisions impose 

an unjustifiable limitation on the right to property. 

204 The impugned provisions do not deprive owners of the right to 

compensation. They regulate ~he det~rmination of compensation within 

the constitutional framework of justice. and· equity. They therefore do not 
4 

require u rescuen under section 36 of the Constitution in the manner alleged 

bylRR. 

205 In the alternative, and tot.he extent that this hc>not.Jrable court finds that any 

of the impugned provisions limits a right in the Bill of Rights, such limitation 

OAU'!,~~ig:._~slON, 
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is reasonabte ahd justifiable~ The provisions serve important constitutional 

purposes, ihcluding land reform, equitable access to natural resources, 

rational, use of public assets am$ the prevention of abuse of the 

compensation process. 

206 Paragraph 91 is denied. IRR understates the importance of the public 

interest served by the Expropriation Act. Section 25 of the Consttt~ · ~~=~=-
• 

REGISTRAR O F THE H IGH COU RT O F llOUT>i AFRICA 

GAU"!,~NE~ ~i~SIO N , 

itselfrecognises lanci reform and equitable access to natural resourc 

constitutional commitments. R EGISTRAR O F THE H IGH COURT O F SOUTH AFRI C A 

207 Paragraph 92 is denied. The Constitution does not prohibit Parliament 

from enacting legislation that identifi~s circumstances in which nil 

compensation may be just and equitable. Section 25(8) of the Constitution 

expressly provides that no provision of section 25 of the Constitution may 

impede the state from taking legislative and other measures fo achieve 

land, water and related reform, subject to s.ec:tion 36 of the Constitution. 

208 Para9raph 93 is noted to the extent that IRR recognises the importance of 

land reform and the need for the state to .expropriate land for legitimate 

"public purposes, The balance, however, is not struck by excluding nil 

compensation in i:idvance; It is struck through the just and equitable 

enquiry required by sectjon 25(3) of the Constitution and section 12{ 1) of 

the Expropriation Act. 

O A U"!,~r:,~g;,_V~!IIO N , 
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209 Paragraph 94 is denied. The Expropriation Act is not overbroad .. The 

impugned provisions are carefully framed, non,..automatic, subject to all 

relevant circumstances, and subject to judicial oversight. They are 

therefore. constitutionally compliant. 

Ad Paragraphs 95 to 100 

REGIS T RAR OF THE HIGH COURT OF SOUTH AFRICA 

210 I· do not take issue with the contents of these paragraphs. f>., • • ,. B • • X07, P, ___ 0001 

o.-.u"!,~":,~g:._":l..s,ON, 

Ad Paragraphs 101 to 103 
REGIS T RAR OF THE HIOH COURT OF SOUTH AFRICA 

211 The contents ofparagraph 101 are denied. IRR is not entitled to an c::>rder 

declaring sections 12(2)(e), 12(3)(a), 12(3)(b), 12(3)(c), 12(3)(d) or 12(4) 

of the Expropriation Act unconstitutional and invalid. 

212 Properly construed, the impugned provisions do .not authorise arbitrary 

expropriation, do not negate the right to just and equitable compensation, 

and do not compel nil compensatioR They operate. within the 

constitutional -standard prescribed by section 25(3) of the Constitution and 

reflected in section 12(1) of the Expropriation Act. 

213 Paragraph 102 is denied" If, contrary to the respondents.' submissions, this 

honourable court were to find any constitutional defect in any of the 

impugned provislons, immediate and unqualified ihvc1lidation would ndt 

necessarily be just and equit~ble. 

OAU'!,~~ig:._~slON, 
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214 Any remedy should be tailored to the precise defect found. The court 

should not grant relief that removes constitutionally permissible 

applications of the impugned provisions or disrupts the operation of the 

Broader statutory scheme .. 

215 In the alternative1 any declaration of invalidity should be limited to the 

P'~rliament an opportunity to correc:t any defect. 

216 Paragraph 103 is admitted only to the extent that, if this honourable court 

were to declare provisions of an Act of Parliament constitutionally invalid, 

such order wouldrequire confirmation by the Constitutional Court before it 

has force. 

217 However, because IRR has not established any constitutional invalidity, 

the relief sought in paragraphs 101 to 103 must accordingly be dismissed. 

CONCLUSION 

218 In conclusion1 IRR's applie~tion ls. premised on an incorrect interpretation • 
.. 
of section 25 ofthe Constitution and secti.on 12 of the Expropriation Act It 

treats nil compensation as though it were expropriation without 

compensation, and it treats the listed circumstances in section 12(3) of the 

Expropriation Act as though they automatically compel nil ~ompensation. 

Neither proposition is correct. 
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219 The Expropriation Act requires compensation to be just and equitable, 

reflecting an equitable balance between the public interest and the 

interests of those affected., having regard to all relevant circumstances. 
,. 

220 Sections 12(2)(e)i 12(3)(a) to (d), and 12(4) are rational, constitutionally 

compliant,· and capable of proper application. They provide guidance in 

circumstances where hil compehsation may, depending on the fact p<E ROrne"~"CO"OT~•o"'" ""'CA 

• • GAU1'ii.~ig:._v~SIO N , 

J(lst and equitable. They do not remove the right to cpmpensation and · ········"' ··----= • 

do not oust judicial oversight. 

221 I accordingly submit that IRR has failed to make out a case for the relief 

s.ought in its notice<of motion. 

WHEREFORE, the -third and fourth respondents pray th~URR's appfication be 

dismissed. 

ANGELA. THOKOZILE DIDIZA 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of the deponenf's knowledge both true and 

correct. This affidavit was signed and sworn before me at f.2.on this the 
- · 

day of ...) UT-\\:: 2026, and that the Regulations contained in 

Government Notice R 1258 of 21 July 1972, as amended by R1648 of 19 

August 1977, and as further amended by R1428 of 11 July 1989, having been 
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EXPROPIUAffON ACT 13 OF 2024& 

[ASSENTED TO 20 DECEMBER 2024] (DATE OI' COMMENCEMEtlT: TO BE 
PROCLAIM El)] 

You are currently vlewing the full Act. 

{see s. J1 of 1111s Aet) 

(Englisl, text signed by the Preslcfent) 

published in 

GG 51964 of24 lanuary 2025 

ACT 

"AAl" 

To provide for the expropriation of property for a public purpose or In the public Interest; to regulate the pr 

expropriation of property for a public purpose or In the public Interest, Including payment of compensation; to ltli!MlfY-eePUiffl'=-----~I 

lnsblnce5 where the provision of nil compensation may be just and equitable for expropriation In the public Inter 

Expropriation Act,,1975 (Act 63 of 1975}; and to provide fot matters connected therewith, 

Preamble 

WHEREAS section 2> of the Constitution of the Republic of South Africa, 1996, provides as follows: 

'25 Property 

{ 1) No one may be deprived of property except In terms of law of general eppllcation, and no l~w may permit arbitrary deprivation of 

property. 

{2) Property may be expropriated only In terms of law of general appllcatlon­

(a) for a public purpose or In the public Interest; and 

(b) subject to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those 

affected or decided or approved by a court. 

(3) The amount or the compensation and the Ume and manner of payment must be just and equitable, renecting an equitable balance 

between the public interest and the Interests of those affected, having regard to all relevant circumstances, lncludlng­

(a) the current use of the property; 

(b} the history of the acquisition and use of the property; 

(c) the market value of the property; 

(d} the extent of direct state Investment and subsidy In the acquisition and beneficial capital Improvement of the property; and 

(e) the purpose of the expropriation. 

(4) For the purposes ofttlfs sectlon-

(a) the public Interest Includes the nation's commitment to land reform, and to reforms to bring about equitable access to all South 

Africa's natural resources; and 

(b) property ts not limited to land. 

(S) The state must take reasonable leglslatlve and other measures, within Its avanable resources, to foster conditions which enable citizens 

to gain aC(ess to land on an equitable basis. 

(6) A person or community whose tenure of land Is legally Insecure as a result of past racially discriminatory laws or practices is entitled, to 

the extent provided by an Act or Parllament, either to tenure which Is legally secure or to comparable redress. 

(7) A person or community dispossessed of property after 19 June 1913 as a result of past racially discriminatory laws or practices is entitlell) 

to the extent pro11fded by an Act of Parffament, either to restitution of that property or to equitable redress. 

(8) No provision of this section may Impede the state from taking leglslat111e and other measures to achieve land, water and related reform, in 

order to redress the results of past racial dlscriminat1on, provided that any departure from the provlslOns of this section is In accordance with 

the provisions of section 36 {1 ). 

(9) Parliament'must enact the leglslatlon referred to In subsection (6).'; and 

WHEREAS section 33 ( 1) of the Constltvtion provides that everyone has the right to administrative action that Is lawful, reasonable and 

procedurally fair; and 

WHEREAS section 34 of the Constitution provides that everyone has the right to have any dispute that can be resolved by the application of 

law decided in a fair public hearing before a court or, where appropriate, another Independent and Impartial tribunal ot forum; and 

WHEREAS uniformity across the nation is required in order to deal effectively with these matters; 

AND IN ORDER. TO ENABLE expropriation In accordance with the Constitution, 

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows:-

1 Definitions 
2 Application of Act 

0 2018 Juta and Company (Ply) Ud. 

ARRANGeMENT OF SECTIONS 

CHAPTER.1 
DEFINITIONS ANO APPUCATlON OF ACT 
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CHAPTER 2 
POWERS OF MINISTER TO EXPROPRIATE 

3 Powers of Minister to expropriate 

4 Oelegation or asSignment of Minister's powers and duties 

CHAPTER 3 
INVESTIGATION AND VALUATION OF PROPERTY 

s InvestlgaUoil and gathering of information for purposes or exproprlatiOn 

6 Consultation with municipality during Investigation 

CHAPTER 4 
INTENTION TO EXPROPRIATE AND EXPROPRIATION OF PROPERTY 

7 Notice of Intention to expropriate 

8 Notice of expropriation 
9 vesting and possession of e)(proprlated property 

10 Verification of unregiStered rights In expropriated property ' 

11 consequences of expropriation of unregistered rights 11nd duties of expropriating authority 

12 Oeterminatlon of compensation 
13 Interest on compensation 

14 Requests for particulars 

1s Payment of compensation 

CHAPTER 5 
COMPENSATION FOR EXPROPRIATION 

16 Property subject to mortgage or deed of sale 

17 Payment of munlclpal property rates, taxes and other charges out of compensation money 

18 Deposit of compensation money with Master 

CHAPTER6 
MEDIATION ANO DETERMINATION BY COURT 

19 Mediation and determination by court 

CHAPTER 7 
URGENT EXPROPRIATION 

20 Urgent expropriation 

CHAPTER 8 
WITHDRAWAL OF EXPROPRIATION 

21 Withdrawal of expropriation 

CHAPTER9 
REV.TEO MATTERS 

22 Service and publication of documents and language used therein 

23 extension of time 
24 Expropriation register 

25 Offences and fines 

26 Regulations 
27 Regulations, legal documents and steps valid under certain circumstances 

28 Interpretation of other laws dealing with expropriation 

29 Repeal 
30 Transitional arrangements and savings 

31 Short title and commencement 
1 TlliS Act has been updated to include all available historn;.o,I commencement deta~s 

CHAPTER1 
DEFINITIONS AND APPLICATION OF ACT (ss 1•2) 

1 Definitions 
• 

(1) In this Act, unless the context Indicates otherwiSe· 

'claimant' means a person who has lodged a clalm for compensation; 

'Constitution' means the Constitution Of the Repubtlc of South Africa, 1996; 

'eo1,1rt' means a Olvlsion of the High Court or a court of Similar status within whose area of JuriSdlction­

(aJ the immovable property In question Is situated; 

(b) the movable property In question Is situated at the time the expropriating authority Implements section 5 or 20; or 

(c) the owner of the movable or Intangible property In question resides or has Its principal place of business; 

'deliver', In relation to any document, Includes delivery by hand; post, registered post and by electronic communication as defined In 
section 1 of the Electronic Communlcatlons and Transactions Act, 2002 (Act 25 of 2002); 

'Department' means the Department responsible for Public Worits and Infrastructure; 

'Dfrt:etor-General' means the Oirector•General or the Department; 

'dlsputlnQ party' means an owner, mortgagee, holder of a right, lnduding an owner amt holder, of a right contemplated In section 20, 
expropriated owner or expropriated holder, who rejects the expropriating authority's offer of compensation; 

•expn,prlating authority' means an organ of state or person empowered by this Act or any other leglslatfon to expropriate property or to 
bring about the compulsory acquisition of property contemplated In, section 2 (3) ror a public purpose or In the public Interest; 

r;c- ~ 7. 
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'expropriation' means the compulsory ec::qulsltlon of proptrty tor a publle purpose or In the publJc Interest by an expropriating authority,· or an o~n or state upo11 request to an exp,oprlatlng authority, and 'axproprllte' has a correspondlf\9 meaning; t 
'holder°'• rl1lht' means the holder of an unreglstered flOht In property, but ei<dudes an unregistered owner; 
'lllnd parcel' means land thllt has bffn surveyed and Is either registered or yet to be registered rn a deeds r-e91stry; 
'Ma!lller' means the Master of ttle Hlgll Court for ttle Dtvlslon With the necessary jurisdiction; 
'Mln!Aer' means the Minister respc,nslble for Public Woru and lnfrastructwe; 
'nottce of expraprilltlon' means a notlee contemplated In ,ectton 8; 
'organ cf stata' means an organ of state as delined In section 239 of the Constltutlon; 
'owner' meaM the owner of proptrty In terms of the common 111111 and customary law and where the ownemilp of the property or rkJht In , 

question must be registered, the person In whose name such property or nght IS registered, and-
(a) If the owner of any property or registered right In land Is dt!ceased, means the executor Of his or her estate and If no executOf' has 

been appointed or his or her appointment has lapsed, the Master; • 
(t,) If the estate of the owner of any prOl)erty or reoistered right In 16nd has bNn sequewated, means the provtslonal 6r llnal trustea<>f 

his or her Insolvent estate, as the use may be, or If no suc:h appoinbnent has been made, the Master; • 
(c) II the owner of any land or registered nght In p<operty Is a company thilt Is being wound up, means the provistonal or final llquklatx>r 

of that company, or If no such appointment has been made, the Master; 
(d} If anv property or registered right In ptOperty Is vested In a Uqllldator or tn.1$-tee In terms of any other law, means that liquidator°' 

trustee; 
(e) if the owner of anv property or reglsteted right In property Is otherwise under a legal disability, ffll!!ans his or her n!presentatlve by 

law; 
(f) If any land or re91stered rlQht In pr0perty ii.,s been attached In terms of an O('(ler of a court, means the sheriff or deputy sheriff, as 

the case may be; r.============-(9) in the case of a publlc: place, road or street under the control of• munldpaHty, means that muntctpality; REOtSTRAROF~':..eu!'f:igl~:;.;:r sourHAFRICA 

(b) for the purposes of section 5, kldudes II lawful occupier or the land concerned; and 
(I) lncludes,an atMortsed recresentatlve of the_.., who Is ordinarily resident In the Republlc; 
•pos-alon' Includes the exe«:ISe or a r1ght; 

'prescribed' means J)fescribed bV reoutellon; • ··~""'" 0""" "'"" OUAT = •ou," MA0CA 'prape,ty' means property as contemplated In section 2S of the Constitution; ~",".':.~~'::t0 "· 

'p1.1bllc lntierffl' lndudes the nation's commltme'1t to land reform, and to reforms to bring about equitable acces5 to all South Africa's 
natural resources In order to redress the results of ~st racial dlscrtrnlnatory laws or practices; • . 

'public P11fl'O"' Includes any purpose5 connected to tfle administration of any law by en oroan of state, In tenns of which the property•: 
concerned wlll be used by or for the benefit of the publlc; • 

'reabwred' m~ns registered or recorded with a government office in which rights In respect of land, minerals or any other property are 
reotstered Qr recorded for l)lll)IIC record In terms of env law; 

'regulation' meM1S a reguliltlon made In terms of section 26; 
'NrVfce' meilns Sl!ntiCe as contemplated In section 22 (ll, and 'Hrve' has a corresponding 1Manlng; 
'this Act' includes any reguli!ltlons made under this Ac;t; 
'um-,lstered right' means a right In property, recognised and protected bV law, lndudlno custOlllilry law, which does not require 

regjstratlon and Includes a right to occupy or use land; 
'valuer' means a person who Is suitably QUallfled to value particular l)C'Operty and Includes a person reolstered as a professional valuer or professional associated valuer In terms of section 19 of the Property Valuers Pro(esslon Act, 2000 (Act 47 of 2000), • 

(2) (8) A Saturday, Sunday or public hOllday must not be reckoned as part of any period calculated In terms of this Act. 
(b) The IN!riod 20 December to 7 January Inclusive, must not be reckoned as part of any period calculated In terms of this Act. 

2 Application el Act 
( 1) Despite the provisions of eny law to the contrary, an exproprlatlno authority may oot elll)tO!)rlate property or cause It to be acquired under subsection (3) arbitrarily or for a purpose other than a public purpo1e or In the public Interest. 

~~~,_,~~-{;~::· 
(3) This Act applies, with the necessary changes, to the compulso,y ecqulsltlon of property directly or lndlre(tty bY a third-party benefi<illry tltr~h an e,cproprtatlno euthor1ty In the pubHc Interest, lndudlno ror the putpOSeS contemplated In section 2S (4) to (8) of tile COllStltvtlon,· . 
(4) An expropriating authority may expropriate property In b!nns of a pewer conferred on It by law or oeneral appllcatloo and In accoroance 

with sectloos S to 25 and 28. 

{S) The Power to expropriate Includes the power to acqutre a rtoht to use property temporarily In terms of section 20. 

CHAPT!R2 
POWERS Of' MINJSTIR TO IXPROPRlAT£ (a 3-4) 

3 P--. of Mlni.ter to expropriate 
{1) Sul:>ject to the provlsAons of Chapter S, the Minister may expropriate property r« a public purpose « In the public Interest. 
(2) The Minister m11y expropriate property on behalf of an organ ot mte, which has been established by or under any law but IS not an 

expropnattno authority, If• 
(a) the member of the ellecutlve responsible for the admlnlstr!!tlOn of that law requests the Minister to do so In wrttlng; and 
(b) the Minister Is satl~ that the organ of state requires the property for a publlc purpose or In the public Interest: 

(3) The Minister's power to exprOl)flate property In temlS of subsectl!)l'ls (1) and (2) lndud~ the power to expropriate property to be used 
for the provision and 11111nagement or the aca,mmo(latlon, land and lnrrastructure needs of an organ of mte. 

(4) Where only a portion of a land parcel 15 to be expropriated, the Minister mey exproprlabl that portion togelher with the remainder of the 
~~-~ ' (,) the owner so requests; Mid ' 

(b} the Minister Is satisfied that partial e,q,roprlatlOn would Impair the use or potential use of the remainder, and that It would be Just and equitable IQ the owner to expropriate the n!malnder. 
(5) When the Minister expropriates PfOpefty In tenns of subsectlOn (2)· 
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(8) the ownership of the property vests In the relevant organ of state on the date of expropriation; 
{b) the right to possession of the property vests In the relevant organ of state In terms of section 9; 
(c) subject to section 9 (5) (b), the relevant organ of state ls liable for the fees, duties and other charges which would have been 

payable by that organ of state in terms of any law as If lt had purchased that property; and 
(d) alf costs incurred by the Minister In the performance of his or her functions on behalf of an oroan of state must be refunded by the 

relevant organ of state within a re.isonable time. 

4 Delegation or assignment of Minister's powers and duties 

( 1) Subject to subsection {2), the Minister may delegate or assign, either generally or In relation to a particular property or a partleutar case, 
a power or duty under this Act to an official of the Department. 

(2) The Minister may not delegate or asslgn the powers or duties conferred by sections 3, 20 (1), 21 (1) and 26. 

c:HAPTER3 
INVESrIGAnON AND VAWATION OF PROPERTY (cs 5-6) 

5 Investigation and pthering of Information for purposes of expfOPrlatlon 

(1) The expropriating authority must consider au relevant circumstances when deciding whether to e,cproprfate property and must ascertain• 
(a) the sultabllity of the property for the required purpose; 
(b) the existence of registered and unregistered rights 1n the property; and 
(c) facts relevant to calculating an amount of compensatiOn that accords with section 12 and formulate an offer of Just and equitable 

compensation for each person, who would be atfeeted lf the property were expropriated. 

(2) Subject to subsection (3), If the property ls land, an expropriating authority may authorise in writing• 
(a} a person with the necessary skills or expertise, for the purposes of subsection ( 1) (a), to-

(I) enter u9on the property with the necessary workers, equipment and vehicles at all reasonable times or as 
by the owner or occupier of the property; 

(ii) 'survey and determine the area and levels of the land; 
(iii) dig or bore on or Into the land; 
(iv) construct and maintain a measuring weir in any river or stream; 

REGISTRAR OF THE HIOH COURT OF !lOUTH AFRICA 
OAUTENO DIVI SIO N , 

PRETORIA 

(v) insofar as it may be necessary to gain access to the property, enter upon and go across another property~ffi=t'ffii'==========;==:!l 
necessary workers, equipment and vehicles; and 

(VI) demarcate the boundaries of the property required for the said purpose; and 
(b) a valuer to enter upon the land and any building on such land and to do the necessary Inspections and Investigations for the 

purpose of valuing It. 

(3) No person contemplated in subsection (2) mav enter the property without written authorisation from the expropriating authority and• 
(a) the written consent of the owner or occupier or the property, Including the written consent of the owner or occupier of a property , 

contemplated In subsection (2) (a) (v), to perform an act contemplated In subsection {2); or 
(b) In the event of the owner or occupier refusing ·or tailing to grant consent contemplated In paragraph (8), a court order _authorising . 

entry on to the land, Including any building thereon, for purposes of conducting the Investlgatlons contemplate<l in subsec:tfon (2). 

( 4) The valuer contemplated in subsection (2) (b) mav-
(8) require the owner or occupier of the property to give access to a document in the possession or under the control of the owner or 

occupier which t1le valuer reasonably requires for the purposes of valuing the property; 
(b) extract Information from or make copies ot a document to which access Is given in terms of paragraph (a}; 
{c) In writing require the owner or occupier of the property to provide, either In writing or orally, particulars of the property that are 

reasonably required for the purposes or valUlng the property; anel 
(d) despite the provisions of any raw to the contrary, require the municipality In whose area the land IS situated, to provide­

(!) access to building plans of Improvements on such land; 
(ii) a copy or copies or buildlng plans relating to the land and any Improvements at the cost of the valuer or valuers; and 

(Iii) lnformatlGn about municipal property rates or other charges, land use rights such as zoning, the availablllty of engineering 
services, which Information Is In the pos54!Sslon of the municipality concerning the land and which is reasonably required for 
the valuation of the said land by the valuer. 

(5) Unless the tnformatlon has already been obtained, the expropriating authority must• 
(a) deliver a notice to the followlng persons to provide the names and addresses of all holders of rights In the property known to them, 

as well as particulars of those rights, by written reply within 20 days of delivery of the notice: 
(I) The owner; 

(II) a person apparentlv In charge or the property; 
(Iii) the holder of a right, known to the expropriating authority; and 
(Iv), the mortgagee; and 

.. 
(b) If the property is land, consult· . 

(1) the Departments responsible for rural development and land reform, for en11Ironmental affairs, for mineral resources and for . 
water and sanitation and any other organ of state;whose functions and responsibilities will be materially affected by the 
Intended expraprlatlon, for the purposes of establishing the existence of and the impact of expropriation on lights therein; 
and • (11) the municipality as contemplated In section 6, unless the expropriating authority Is the municipal council. 

(6) (a) A person contemplated In subsection (2) must-
(I) provide the owner or occupier of the property with a copy of the written authority; 

(Ii) at all times while performing any authorised act, be In possession of the written authority; and 
(Ill} provide written Identification to the owner or occupier of the property by means of an official identification document. 
(b) The owner or occupier of the property may refuse entry to the property to a person contemplated in subsection (2) who falls to 

comply wlth paragraph (8), or may refuse to alfow an act contemplated ln subsection {2). 

(7) If the property In question IS damaged through an act contemplated In subsection (2), an affected person mav dellver written demand to 
the expropriating authority and the expropriating authority must repair the damage to a reasonable standard or compensate for the damage • 
without undue delay. 

(8) Any legal proceedings arising out of a claim under subsection {7) must comply with the Institution of Legal Proceedings Against Certain • 
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Organs of State Act, 2002 (Act 40 or 2002). 

(9) The powers, authority and obllgatlOI\$ conferred or Imposed by this sectiOn are subject to the laws governing the protection of personal 
and private fnformation, and must be exercised accordingly. 

( 10) If the property is not land, the expropriating authority may authorise a suitably qualified person or 11aluer to ascertain its suitability and 
value for determining an amoont of compensation to be offered. 

6 Consultation with munldpallty d11rin9 Investigation 

(1) When considering whether to expropriate land, an expropriating authority must, If not already established, make a written request to the 
munldpal manager of the munldpalfty where the land Is situated to explain how the contemplated expropriat:iOn would affect municipal plannlng, 

(2) The request contemplated In subsection (1) must Include· • 

(a) a statement that the expropriating authority Is contemplating the acqulSltlon of land; 

(b) a full description of the land In question; 
(c) detalls of the purpose for which the land IS required; and 
(d) other detalfs that the expr0prtatlng authority considers necessary. 

(3) The municipal manil9t!r must deU11er a written response to the reque!>t contemplated In subsectkln (1) within 20 days of receipt or within 
a reasonable time to be agreed between the expropriating authority and municipal manager. 

(4) If the expropriating authority is the munidpal council or the municipality where the land is situated, the request contemplated in 
subsection (1) is not required. 

CHAPTElt4 
INTENTION TO EXPROPRIATE AND EXPROPRIATION OF PROPERTY (ss 7·11) 

., 

REGISTRAR OF THE H IGH COURT OF SOUTH AFRICA 
OAUTENO DIVISION. 

7,:Notfciifof,kitindon1D:elipl'Olir.fiili 
( 1) If an expropriating authority intends to expropriate property, It must· 

(aJ ser11e a notice of Intention to ell:proprlate on the owner, mortgagee and holder of a right known to It at the time; an 

(b) publiSh the notice of Intention to e,cproprlate under section 22 (2). 

(2) A notice of Intention to expropriate must indude· 
(a) a statement of the Intention to expropriate the property; 
(b) a full description of the property; 
(c) a short description of the purpose for which the property IS required; 
(d) the address at which documents detalling the purpose of the exprol)l'latlon may be Inspected and at which particulars of the purpose 

may be obtained during business hours; 
(e) the reason for the Intended expropriation of that particular property; 
(() the Intended future date of exproprtatiOn; 
(g) the future date on which the expropriating authority Intends to take possession of the property; 

(h) an invitation to any person who may be affected by the Intended expropriation to lodge wlth the expropriating authority within 30 , 
days alter the publication of the said notlce-

(i) any objections to the intended expropriation; 
(ii) any submissions relating to the Intended exproprlat!On; 

(iii) a postal address, email address or facslmlle number for the expropriating authority to communtcate with that person; and 

(Iv) the preference or official l;1nguage for further written communleation; 

(I) the names of the recipients of the notice and their Interest In the property; 

(J) a directive to the owner, mortgagee and a holder of a right contemplated In subsection (1) (a) to deliver, within 30 days of service o'r 
the not!Ce, a written 11st or the names and addresses of any holders of rights, other than those listed, and particulars of those rights 
of which the recipient Is aware; 

(k) an offer of compensation which the expropriating authority considers Just and equitable and an explanation of how the amount was 
arrived at with reference to supporting Information; 

(/) a statement that the expropriating authority mav adjust the amount of compensation under sections 10 and 11, If a holder of a rlgl\t, 
of whom the expropriating authority had no prior knowledge, later claims compensation; 

(m) a statement drawing attention to sections 14, 19, 23 and 25; and 
(n) the details of the empowering law authorising the Intended expropriation. 

(3) If the propertY Is land, the expropriating authority must also deliver a copy of the notice rererred to In subsection (1) to· 

(a) the Directors-General responsible for rural development and land reform, for environmental affairs, for mineral resources and for 
water and sanitation, and the accounting authority or 11ny other organ or state whose functions and responsibilities will be materially 
affected by the Intended expropriation: Provided that If the expropriating authority Is the executive authOrity of one of the 
departments or organs of state concerned, delivery of such notice to the relevant Director-General or accounting authority Is not 
requlrvd; and 

(b) the municipal manager of the munlcipality where the property Is situated, unless the expropriating authOl'ity is the municipal council. 

<4>.A•i'ieisori'.t~fl'iaJo,•'~,i:linmnrilateaJrl:®.~n<:tl1·witfitn;?3oaavs:orthi!,$!iYl¢e,.orliu&neattori,ot!tMll()flcli!/mtw' 
raJ ae1Weifto,th¢~iliiitoiffliili'iiil :lUtlioi'lW'a~'$falfflient'i 

{I) stating whether he or she accepts the offer of compensation; 
(fl) requesting further particulars UJ\der section 14; or 

c11i) ii1sputing,;1n;~:«:~·~.;thlt,11i1i®rit_of.tofiiperisa\'lon_o1rer«1: 
(b) if the property IS land, give the name and address of-

(i) the lessee, whose unregistered lease of the whole or part of the property was concluded before the notice was Issued, 
together with the lease or a certified copy; • 

(U) the buyer, to whom the property was sold but not·yet transferred before the notice was Issued, together with the contract 
of purchase and sale or a certified copy; or ' 

(UI) the builder, who erected a bulldlng on the property In terms of a Written bullcllng contract and holds a builder's llen, blong 
with the building contract or a certified copy; and 

(c) state the address at which further documents In connection with the expropriation may be sent and the preferred language of 
communlcallon. 
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,_ ,. 
(S) The elCproprtatlng authority must consider the statllments c1mtemplatM In subsection (4), as well u any obJectlons or $1.!bmlsSlons 

lodQed In terms of subsectJon (2) (h), In deciding whether to proceed with the expropriatJon of the property. • 

...... -~~li($Jtlli!ieip~~tlnp(e\ilfjiJ~~O!af~t;~~~~,~~~ ,~~ ~ffi~b~;~i#1f:Wll~.~~:-~itl~ao4 ::imrt'mcrl v,,bld)_JlaYJl:kiii'U1ariie«hfflt.illll~, ffifOlilfeeJi' Ji'!)ld:er-QfJJIOlif..: .t' ai1~~(1lidded .. bY,a:~S11f)Jkt.to 

(b) If the expropmtlng authority decides· 

{I) to elCpropriate, It must serve a notice ot exproprlatton In term5 of s«t!On 8 ( l) within a reasonable time:. or 

(II) not to elqll'oprtate, It must Inform the owner, mortgagee Of hOlder of a "9ht a~ordlngly in wrltfn9 within a reasonable time and must 

publish II notice In the Gazette of hlS or her decision not to proceed In terms of section 22 (2). 

8 • 'flioUC:ie,ct;fixptojifajliij 

(1) If the expropriating authority decides to expropriate the property, the exproprl11t1ng authority must cause a notice of expropriation to be 

5efVed ul)Ofl the expropriated owner, mortgagee and exprop,lated holder of a nght In the!.- preferred language. 

(2) The exproprlatlll!l authority must cause a copy of tilt! notice of exproprllltlon to be· 

(II) published In accordance With 5ectl0n 22 (1) (CJ or (2); 

(b) delivered to a knowo holder of a right whose rights have not been exproprl11ted; 11nd 

(c) If the property Is IMl<I, delivered to· • 

(i) lfle munldpal manager of the munldpallty where tile property IS Situated, uni!!$$ the e)(J)roprlating a·<Morlty Is the municipal 

~~~ ' ' 
(II) the Olfectors•General responslble rar rural development ancl land reform, environmental affall'$, mlneial resoun::es, and fOf' 

v.ater 11nd sanitation, and the accounting authority ot any otller organ of state wtiose runct10ns and resporKll>IRtles will be 

materially affected by the Intended expropriation; 

cm) If the exproprlatlflO autnorltv Is the exeai>Jve authority of one Of the departments« orvans ot state refer 

subpa~raph (II), dellvery of the notice to the Olrector-General of that department: or accounting authorJtlin,.,.....,,.......-,..;.;;i-'ii,::..._-----11 

state Is not required; 
(iv) ' a mort~ If the land Is enrumbered by a registered mortgage bond; 

{v) the buyer, If the property Is subject to a contrilct contemplated In section 7 ( 4) (b} (U); and 

(vi) the bulldef, If a buildlng on the property Is subject to a lien contemplated kl sectlQo 7 (4) (ll) (ii). 
REGIS T RAR OF THE H IOH COURT OF SOUTH AFRICA 

(3)'.Tliif~;~j~iiiJofttiJutt~ 
OAU'!,~~ig:._~slON, 

(a) 11 statement of the expropriation of the property; 

(b) the full description of the property, Including· 

(I) In the Cllse where the l!XJ)roprliltlon applies to a l)Ortlon of a land parcel, tile apllfoldmate extent of such portion In relation 

to the whole; or 
(II) where the exprGl)rlatlon aQplles. to a right In land, a descriptlOn of the approximate area and position of the land subject to 

the right; 

(c) a short descrlpt!On of the purpose for which the IH'Operty Is required and the address at which documents 5ettlng out th~ purpose 

may be lrn,pected and partlr:ulars of that purpose may be obtained durin{I buSll\ess hours: 

(d) the reason for the expropriation of th6t particular property; 

<e> ~tf::=~~~~-~1®totftfitfotf&111f~f~l'.ii1il;ttij:~ ;fi'.~bicf!iitiiafim~C>}ttie 

(f) the future date on which the right to l)OS5es.Slon of the property WIii pass to the exl)foprlatlng authoflty after e>eproprlatJon; 

(ti) subJti'.~-~.-:,2i:;;;;ffiO~iitWiiwatlM:~,(ii»nor-f~lofdetlilecl~:i:~rt'lli'iifei'1iktlon't§N1i'id 
{h) the details of die empowMlng law authorising the expropriatlOn. 

(4) The notice of expropriation $eNed In terms of subsection (1) must be accompanied by documents detamn11 the followlno: 

(a) The dllte or dates on whieh the exproprlat11111 authority proposes to pay tile compensatJon and any Interest p;,yable In respect 

thereof In tenns of section 13; 
(b) wnere the expropriation appUes to a portion of a land parcel, a survev diagram or sketdl plan sflowlr,g the approximate position of 

such portion In .-elation to the whole; 

(c) wnere the expropriatlOn applies to a right In land, a survey diagram or $1<etdl plan on which tile approximate POSltlOtl of the right In: 

land on such land Is lndleated, unless the right In land Is accurately d<!serlbed Without such survey diagram or sketch pt.,n; 

(d) an e,cptanatlon of how the amount of compensation was arrived at, together With supportl119 oocuments; 

(e) a statement that ttle expropriating autl'IOrlty mav 11dJust the arnount of caml)eflsatlon, 1r ll holder of a riOht, of whom the 

expropriating ~tholity had no prior knowledge before the compeASatlon was agreed on or approved or decided by a court, t.,ter 

dalms comptt1S11t10n; and 

(f) a statement drawing the attention of the expropriated owner, expropriated holder of a rlGl)t or any other affected person to the 

provlSions of section 25. 

(5) If lhe property exproprlatff Is land-

(a) the lxpropnattd owner mun oeuver or cause to be delivered to the expropnatJng authority, subject to section 23, wltllln 30 days or 

the expropriating authority reQUestJno the title deed to ,such land or, Ir it Is not In his or her l)OSSe5Slon or under his or her cootrol, 

written particulars of the name and address of the person In wh.ose possession or under whose control the title deed Is; and 

(b) the person referred to In paragraph (a) In whose possession the title deeCI may be, must deliver or cause to be delivered the tlUe , -

deed In question to the eicprQpl'1atln9 authority within 20 d11ys of the expropriating iltlthonty requesting It, subject to section 23. 

II Vesting and ,.,_ion of expropriated~ 

(1) The effect or an expropriation of property IS that-

(il) subject to paragraphs (c) and (d), the OY1111!1'Shlp of the property described In the notice of expropriat!On vest!: In the exproprlatlnO 

authority or In the person on whose behalf the property was expropriated, ilS the case may be, on the date of exproprtaUon; 

(b) atl unregistered rights In such property are simultaneously expropnated on the date of expropriation unless-

(1) the elll)roprietlOo of those un~lstered rights Is expressly exduded In the notice of expropriation; or 

(ill those flOhts, lncludrng permltS or permissions, were granted or l!l<lst In terms of the provisions of the Mine~• and l'ettoleum 

Resources Development Act, 2002 (Act 28 of 2002); 

(c) In tile case of a right to use property temporarily, the elCl)f'oprlatlng authority or the person on wtiose behalf the prOf)erty was 

expropriated may as from the dote of l!llPfOl)flatlon exen:lse that right ror fts duration; 

(d) with the exceptklo of a mortgage, the property remains subj«t to all reglStered rights In ravour of thlrd parties, With whld1 the 
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property was burdened prior to expropriation, unless or untll sueh registered rights are expropriated from tile holder of a right; and 

(e) the date of expropriation may not be before the date of service of the notice of expropriation. 

(2) (a) The expropriating authority, or the person on whose behalf the property was expropriated, must take posseSSion of the expropriated,•• 

property on the date stated in terms of section 8 (3) (f) or such other date as may be agreed upon with the expropriated owner or expropriated 

holder of a right. •, 

(b) The right to possession passes on the relevant date contemplated in paragraph (a) to the person referred to therein. 

(3) (a) The expropriated owner or expropriated holder of a right who ls In possession of tlie property concerned must take all reasonable 

steps to maintain the property from the date of expropriation to the date referred to in subsection (2) or (4), 

(b) The expropriating authority m<IY rec;over the amount for the loss of value caused by the wilful or negllgent failure of an expropriated 

owner or the expropriated holder of a right to maintain the property. 

( c) The expropriating authority must compensate the expropriated owner 0l" expropriated holder of a right for costs necessarily Incurred 

after the date of expropriation In respect of such maintenance. 

(4) If the expropriated owner or expropriated holder of a right wishes to transfer the right to possession of the property before the date 

contemplated In section 8 (3) (f} but the expropriating authOrity does not agree, the expropriated owner or el':proprlated holder of a right may 

pass the right to possession to the expropriating authority by giving the expropriating authority prior written notice of at least 20 days. 

(S) The expropriated owner or el(Jlroprtated holder of a right who Is tn possession of the property from the date of expropriation to the date 

referred to In subsection (2) (b), remains• 
(a) entitled to the use of and the Income from the exproprl;tted property; and 

{b) responSfble for the municipal prol)erty rates, taxes, levies and other charges, and normal operating costs in respect of the 

expropriated property. 

10 Verification of Ul'IN!flistered rl11hts In expropriated property 

{1) If, after the date of expropriation, a person claims to have held an unregistered right In the expropriated property, for w 
ha,, not been compensated, and was not served with a notice of expropriation, the exproprtatlng authority must request that M==rntm11m=:.:_--~----ll 

to the expropriating authority, in the manner prescribed in the notice wlthln 30 days of receipt and subject to section 23-

(a) evidence' of that person's unregistered right In the expropriated pl'OJ)erty; or 

(b) a copy of any written instrument evidencing or giving effect to that person's unregistered right, If such Instrument i 
l)OSSesSion or under the person's control, or any other e11ldenc;e to substantiate the person's datm. 

(2) If the unregistered right, claimed as contemplated In subs«iion (1), pertains to the use of Improvements on expropriate""'==~;;::,,,,==~====d 

evidence required in terms of subsection ( 1) must lnclude-

(aJ a ruff description of those improvements; 

(bJ an affidavit or affirmation by the person concerned stating whether those improvements were erected by that person and It so, 

whether the materials used for erecting those Improvements were owned by that person; and 

(c) the amount claimed as compensation for such unregistered tight, together with details or a report, lf any, on how the amount Is 

computed. 

(3} After receipt of the evidence requested in terms of subsection (1) and If the unregistered tight dalmed pertains to land, the expropriating 

authonty may forward that evidence to the Directors-General responsible for rural development and land reform, for environmental affairs, for 

mineral resources and for water and sanitatfOn, and to the accounting authority of any other organ of state, as the case may be, for asSistance 

In the verification of such claim. 

( 4) A Director-General or at:countlng authority referred to In subsection (3) must submit comments w!tl'lln 30 days of receipt or the request 

for asSistance In the verification of the clalm as contemplated therein, 

{S) (a) The expropriating authority mus~ dec:lde on the daim contemplated in subsection {1) within 20 days of expiry of the period referred to 

in subsection (4) and notify the claimant In writing of the decision. 

(b) If the expropriating authority accepts the claim contemplated ln subsection ( 1), the expropriating authority must serve the notice 

contemplated in section 11 (2) on such dalmant. 
(c) If the expropriating authority does not accept the clalm contemplated in subsection (1), the expropriating authority must inform the 

claimant accordingly In writing and must provide reasons for the rejection. 

(6) The expropriating authority mav require the expropriated owner to compensate a person who held an unregistered right, ir that person 

was not given notice of the expropriation as provided In this Act, and If the owner ought reasonably to have ldentrfied that person In terms of 

section 7 (2) (j) but did not do so. 

(7) The expropriating authority may exercise the power In terms of subsectl011 (6) only after giving the expropriated owner a reasonable 

opportunity to make representations In that regard. 

11 Consequences Of expropriation of llnreglsteNtd rights and duties of expropriating authority 

(l} A person who becomes an expropnated holder of a right by the operation of setUon 9 ( 1) (b), subject to section 10 and this section, Is 

entitled to compensation. 

(2) If the expropriating authority becomes aware that an unregistered tight In the expropriated property has been expropriated by the 

operation of sectl~ 9 ( 1) (b) and becomes aware of the identity of the expropriated holder of a rlght thereof, the expropriating authority must 

serve on that exproorlated holder of a right a notice that the unregistered right has been expropriated, together with a copy of the notice of 

expropriation served on the expropriated owner in terms of section 8 ( 1 ), 

{3) The notice contemplated In subsection (2} must· 

(aJ inform the expropriated hOlder of a right of the date on which the right to po$sesslon of the expropriated property passed to the 

expropriating authority In terms of section 9 (2) or (4); 

(b) contain a statement contemplated In section 8 (3) (t), tf applicable; and 

(c) except if this Information was furnished In terms of section 10 (1), request the expropriated holder of a right to deliver to the 

expropriating authority, within 20 days of receipt of the notice, subject to section 23, a copv of any written Instrument In their 

possession or under their control which evidences the unregistered right. 

(4) When a notic:e In terms of subsection (2) has been served an the expropriated hokier of a right concerned, this Act appbes with the 

changes required by the context as if such notice were a notlc:e of expropriation In terms of section 8 ( 1) in respect of such unregistered right, 

but if that expropriated holder of a right is a lessee, he or she remains liable to pav rental to the expropriated owner until the right to posses!ilon 

passes In terms of section 9 (2) or (4) and, If appllcable, thereafter to the expropriating authority. 

{S) If the expropriated owner or expropriated holder or ii right knew of the existence of an unregistered right contemplated In subsection (2) 

and failed to Inform the expropriating authority of the existence thereof, the expropriated owner or expropriated holder of a right, as the c:ase . 

may be, Is Hable to the expropriating authority for any loss Incurred in the event of the exprol)rlatlng authority having to pay compensation for: 

the expropriation of the unregistered right af\er the date of payment of compensation to the expropriated owner or expropriated holder of a 
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right, as the case may be, 

CHAPTERS 
COMPENSA110N FOR EXPROPRIATION (ss 12·18) 

12 Determination of compensation 

( 1) The amount of compensation must be just and equitable reflecting an equitable balance between the public Interest, tile interests of 

those affected, lndudlng an owner, holder of a right a mortgagee [sic}, having regard to all relevant circumstances, lncludtng-

(aJ the current use of the property; 
(b) the history of the acqulSitlon and use of the property; 

(c) the market value of the property; 
(d) the extent of direct state Investment and subsidy In the acquisition and beneficial capital Improvement of the property; and 

(e) the purpose of the expropriation. 

(2) In derermlnlng the amount of compensation to be paid to terms of thts0 Act, the expropriating .iuthorlty must not, unless there are special 

circumstances in !thlch It would be Just and equitable to do so, take account of· 

(a) the fact that the property has been taken without the consent of the owner or holder of a right; 

(b) the special sultablllty or usefulness of the property for the p,.1rpose for whleh It Is required by the expropriating authority, If it is 

unlikely that the property would have been purchased ror that purpose In the open market; 

(c) any enhancement in tl)e value of the property, if sueh enhancement is a consequence of the use of the prop~ in a manner which 

Is unlawful; 
(d} improvements made to the property In question alter the date on which the notice or exproprietion was served upon the 

expropriated owner OT expropriated holder, as the case may be, except where the Improvements were agreed to in ~~~~~~= = =ce=s==.i 

expropriating authority or where they were undertaken In pursuance of obligations entered Into before the dat;e of 

(e) anything done with the object of obtalnlng compensation therefor; and • 

(f) any enhancement or depreciation, before or alter the date or service of the notice of expropriation, In the value of 
question, which can be directly attributed to the purpose In connection with which the property was e><proprlated. 

(3) It mav be just and equitable for nll compensation to be paid where land Is expropriated In the public Interest, having reg rd to au relevant 

circumstances, Including but not tlmlted to· 
(a) where the land is not being used and the owner's main purpose ls not to develop the land or use It to generate lnc~ie.=&ld;te===;;;,,,,= ===41 

benefit from .ippre<:latlon of Its market value; 

(b) where an organ of state holds land that It 1$ not using for Its core functions and Is not reasonably likely to require the land for Its 

future activities In that regard, and the or9an of state acquired the land ror no consideration; 

(cJ notwithstanding reolstratlon of ownership ln terms of the Deeds Registries Act, 1937 (Act 47 of 1937}, where an owner has 

abandoned the land by failing to exercise control over It despite being reasonablv capable of doing so; 

(d) where the market value of the land Is equivalent to, or less than, the present value of dlll!ct state investment or subsidy In the 

acqulSltlon and benefict.il capital lmproi,ement of the land. 

(4) When a court or arbitrator determines the amount of compensatton In terms of section 23 of the Land Reform (Labour Tenants) Act, 1996 

(Act 3 of 1996}, It may be Just and equitable for no compensation to be paid, having regard to all relevant circumstances. 

(S) If the property Is land, the expropriating authority must consider the amount of outstanding municipal property rates, taxes, levies and 

charges relating to the property when making an offer of Just and equitable compensation. 

13 Interest on compensation 

Interest, at the rate determined from time to time In terms of section 80 (1) (b) of the Public Finance Management Act, 1999 (Act 1 of 

1999), from the date the expropriating authority, or the person on whose behalf the property was expropriated, takes possession of the 

expropriated property, accrues on any out:stamflng portion of the amount of compensation payable In accordance with section 12 ancl becomes 

payable In the manner contemplated In section 15: Provided that-

(a) until the claimant comp lies with the requirement of section 15 (5 ), the amount so payable during the period of such faRure and ror 

the purposes of the payment of interest, Is not regarded as an outstanding amount, provided that if the exprQfJrlated owner or 

expropriated holder of a right disputes the amount of compensation, It may Issue a provlsJonal tax Invoice for the amount of 

compensation offered without prejudice to Its right to dispute the amount of compensation ofl'ere<I by the expropriating authority; 

(b} Interest due In terms of this subsection must be regarded as having been paid on the date on which the amount has been made 

available or has been electronh:aUy transferred to the bank account of the expropriated owner or or the expropriated holder of a 

right, or In a manner as agreed to by the parties or as decided or approved by a court In terms of section 19, a~ the Ci11ie may be; 

and 
(c) a payment, utilisation or deposit of an amount In terms of section 1S {l), 17 (2) or 18 ( 1) or (2) must be regarded as being a 

payment to the expropriated owner or an expropriated holder of a right and no Interest accrues on any such amount as from the 

date on which It has been so paid, utilised or deposited. 

14 Requests fOr partlculars 

(1) The owne~ mortgagee and holder of a right may request the expropriating authority, in writing, to pro111de reasonable particulars about 

the orter of compensation and particulars so requested must be furnished within 20 days or such request. 

(2) Jf the expropriating authority falls to provide the requested particulars, the person making such a request In terms or subsection (1) may, 

on notice, apply to a court for an order directing the expropriating authority to comply with subsection (1) and the court mav make such an 

order. 

(3) An offer of just and eqtiltable compensation remains In force until· 

(a) revised by the expropriating authority; 

(b) the amount or compensation has been agreed upon; or 

(c) the compeni.ation has been decided or approved by a court. 

15 Payment of compensation 

(1) Subject to sections 16, 17 and 18, an expropriated owner or expropriated holder of a right Is entitled to payment of compensation on the 

date and In the manner as agreed to bv the parties or as decided or approved by a court In terms of section 19. 

(2) The payment, utilisation or depoSit of any amount contemplated In sections 16, 17 and 18 does not preclude the determlnatlOn of an 

amount by agreement or by a court: Provided that where the amount so determined Is less than the amount paid, the difference must be 

refunded to the expropriating authority together with Interest at the rate contemplated In section 13 from the date on which the amount was 

so paid, utilised or deposited. 
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(3) Any delay In payment of compensation to the expropriated owner or exl)'oprlated holder of a rioht by virtue of subsection (2), or any 
other dispute arlsin9 after ttie expropriating authority has decided to expropriate wm not prevent the paSSlng of the right to posse$$lon to the 
exproprlatJnil authonty In term$ of section 9 (2) or (4), unless a court orders otherwise. ' 

( 4) If the expropriating authority, expropriated owner or expr~ted hOlder or a right !las proposed a later date tnan the date contemplated 
In subsection (1) for the ~vment of compensation, the party proposlno later payment may, In the ab5ence of agreement, apply to court for an 
order for payment on SU(h later date, and the court may malte ao appropriate order, having regard to all relevant: drcum5tances. 

(5) If value-added t.llC 1$ le\/lable by a claimant In terms of section 7 (1) (a) of the Val1111-Added Taic Act, 1991 (Act 89 of 1991), by virtue ~, 
section 8 (21) of that Act, payment of compensatlOn must be made bv the expropriating authority only upon receipt of a tax Inv0l«1 as required 
In tenns or section 20 of that Act from the claimant. together with confirmation of the tax compliance status of the claimant by the South 
African Revenue Service, 

(6) The Minister may prescribe the Information and documentation to be delivered by a person to whom compensation or Interest I$ payable 
In terms of this Act, In order to flldlltate e!ectronle payment thereof. 

14 Pn,perty subjed to mortgage or deed of Akt 

(1) If property ellP(0t>Nted In terms of this Act was, Immediately prior to the date of exproprtatlOO, encumbered by a registered mortgage or 
subject to a deed ~ sale, the expropriating authority may not pay out any portion of the compenfatlon money except to sudl person and on 
SUCh terms as may have been aoreed tJOOtl between the e)(proprlated owner or expropriated holder of a right and the mortg;19ee or buyer 
concemed, as tne case may be, after the d&lmant hils notified the exproprlatlno authority of the agreement. 

(2) The expropriated owner or expropriated holder of a right or the mort9agee or buyer, as the case may be, mU$t notify the exproprlatln!) 
authority by no later than 30 days from the date contemplated In section 9 (2) or (4), or tl1e1r agr~ and Its terms contemplated In 
subsection (l), falling which the eipropriatlng authority mav deposit ttie compensation money with the MIister In terms of secthln 18 {2). 

(3) In the event of a dispute 6f'ISlnll out of sub5ectlon (1), the expropriating authority may depo$1t the compensation money with the Master, 
and any or the dlsputf~ parties may apply to a court of competent jurisdiction for an order directing the Master to pay out the ~~~~tl~o~n~=====a 
money in such marine< and on such tenns as the court may determine. 

17 Paymnt of fflUJllclpal property,..., tu111111nd otlMr Chlll'OflS out ol compensation money 

( 1) Tbe expropriating authority must pay outstanding mul\lcrpar rates, taxes, ~vies and other Chaf'98S out of the compensa 

(2) ff limd which has been exproprilJted rs subject to the charges contemplated In substttk>n (1), the munldpal manaoer mu , 
days cl receipt of a copy of the notice of expropriation In terms of section 8 (2) (c) (I), Inform the expropriating authortty ln Wfl~~~~=====c:-:-:c::::-:-11 
charges, as at the date con«emplated In section 9 (2) or (4), unless the expropriating authority Is the mUflldpal councll of the 
where the 111nd IS situated. 

(3} {a) The exproprlatklg authority must, In Wlltlnll, notify the expropriated owner or expraprlated holder of II right of any outstandlRQ 
charges contemplated In subsection (1). 

(b) If the e><propnated owner Of' expropriated hoi. of a ri;ht doe$ not dispute the outstanding charoes contemplated kl paraoraph (ii), . 
within 20 days of the notl~ton, the expropriating 11Uthor1ty may utlllse as much of the compensation money In question as IS necessary for . 
tne payment, on behalf of the expropriated owner w expropriated holder of a right, of any outstand~ charges contemplated In subsection ( 1 ). 

(4) It the munldpal ~naoer falls to lnfonn the e~proprlatrng authority of the outstanding charges contemplated In subsection (1) within the 
period of 30 days as contemplated In subsection (2), the elCpropriattng authority mav pav the compensation to the expropriated owner or 
expropt1ated holder of a rtoht without regard to the outstanding municipal property rates or other charges, and In such an event and d1!$plte the 
provlSlons of any law to the contrary- • 

(ii) the Registrar of Deeds must regi,ter the transfer of the expropriated property; 
(b) tile eXl)roprlattng euthorlty or the person on whose behlllf the property was expropriated, as tfle case may be, IS not Uable to the 

munlclpallty concerned before or after such regtstratlOn tor the outstandlno municipal l)fOperty rates or other charges; and 
(c) oesplte the proylsfons of anv other raw, the expropriated owner remains lillble to the. munlcfeallty for- rates and other dlarges levied 

on the pr-operty until the right to po'Ss.ssion vests In the exproprtatlno authority In terms of section 8 (3) (f) or section 9 (4). 

18 Depoalt of compe~n money wllh Muter 

( 1) The expropriating authofity must deposit the amount of compensation payable In terms of thi$ Act with the Master after which the 
exproprtatJng authority ceases to be liable In respect of that amount-

(11) If a property exproprillted under this Act was left In terms of a will or tesument to an undetermined beneficiary or beneflcianes; 
( b) If compensation Is payable In terms of this Act to a person whose address IS not readlly ascertainable or who, unless otherwise 

agreed, falls to supply the prescribed Information and documentation for electronic payment wltnln 20 days of be111Q gtven written 
notk:e to do so; Of' 

(c) If compensation Is pay!lbte and the expropriating authorlty,_after reasonable endeavours, ts unable to determine to whom It must be 
paid. 

(2} In the eYent of a dispute or doubt as to the person who Is entitled to receive compensation payable In terms of this Act, or In the event 
that an Interdict prevents the exproprtatlng l!llthority from paying compensation to that person, the eXl)roprlatlng authority may deposit the 
amount of compensation with the Master. : 

(3) Any money 1ecelved by the Master In terms o# subsectJon (1) or (2) must be paid Into the guardian's fund referred to fn sectJon 86 of the 
Admlntstrauon of !:states Act, 196S (Ad: 66 of 1965), for tile benefit of the persons who are or mav become entitled thereto and bear Interest 
at th<: Interest rate detemifned 11'1 terms of section 80 (1} (b) of the Publle finance Management Act, 1999 (Act 1 of 1999). 

( 4) A court of competent JurlSdlctlon may make 1m order which It may deem expedient In respect of money received by the Master In terms of 
subsection ( 1) or (2). 

CHAPTIR6 
MEDIAnON AND Dffl!RMINAnON BY COURT C• 19) 

uf...altlii'tiiit'.d4Cia:~#:~ 
(1) If the expropriating authority alld a dlsputing party dO not agree on the amount, tlmt! and manner of payment of compensation, they may 

attempt to settle the dispute by mediation, whlc;h must be Initiated and final lsed without undue delay by either party. 

~:•Ji~W~t:1i~=,iJ1r~,ir 
••lSJlS4«~-~~.liudi 

• 
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(4) A court may extend the time periods in subsections (2) and (3) on good cause shown and if the Interests of Justice so reQulre. 

(5) The onus or burden of proof Is not affected by whether It is the expropriating authority or the disputing party which institutes the 
proceedings referred to In thlS section. 

(6) Subsection (2) does not preclude a person from approaching a court on any matter relating to tht'! appRcatlon or this Act. 

(7) Where a court ftnds that a provtslon of this Act has not been complied with, It may make such otder as It considers just and equitable, 
having rl'!gard to all relevant circumstances, Including• 

(ii} the nature and extent of the Interest of the person who nas challenged the conduct In Question: 

(b) the materiality of the non-compliance; 
(c) the stage which has been reached In the expropriation process; and 
(d) the Interests of other persons which may be affected by the relief which is ordered. 

(8) Despite section 18 of the Superior Courts Act, 2013 (Act 10 of 2013), any appeal against the decision of a court on the amount of 
compensation win not prevent the e,cproprlatlng authority from expropriating for the amount approved or decided, unless a court grants an 
Interim interdict based on compelling prospects of success of the appeal. • 

(9) A court mav, make any order as to costs that it conSlders just and equitable for proceedings contemplated tn subsections (2) and (3}. 

CHAP11:R7 
URGENT EXPROPRIATION (s 20) 

20 Urgent expropriation 

(1) An expropriating authority may, If a property Is reQulred on an urgent basis for public purpose or In the public interest, e~ercise a right to 
use property temporarily for so long as It Is urgently required but for no longer than 12 months. 

(2) The power referred to in subsection (1) may be exercised only If suitable property held by the national, provtnctal or tocalr;lmr.fflfflllretr;:;;~~~~~ 
not avatlable and under the fOllowlno circumstances: • 

(a) In the case of a disaster as defined in the Disaster Management Act, 2002 (Act S7 of 2002); or '····•·•"'·'··-·=• 
(b) where a'Court grants an order that an expropriating authority Is entitled tc use the prov(stons of this section duet 

(i) urgent and exceptional circumstances that justify action under subsection (1); 

(Ii) real and imminent danger to human llfe or substantial Injury or damage to property; or 

(Iii) any other ground whleh tn the vlew of the court justifies actk>n under subsection (l). 

(3) save ror section 7 (6} (a), the remaining provlstons of this Act apply to urgent expropriations, but t:he expropriating aul:J\ority may• 

(.J) depart from the following provisions, if the degree of urgency so requires: 
(I) Sections 5 (3) and (5); 

(ii) section 6; 
(ill) sectlcns 7 (2) (h), 7 (2) W, 7 (2) (k), 7 (2) (I), 7 (4) (a) and 7 (S); and 
(Iv) section 15 ( 1); and 

{b) reduce the periods In the following provistons to a reasonable period, given the degree of urgency: 

(0 Section 6 (3); and 
(Ii) sections 7 (2) (h}, 7 (2) ()) and 7 (4). 

(4) The owner or the holder of a right whose right In property has been taken for temporary use tn terms of this section ts entitled to just 
and eQultable compensation as calculated, agreed or decided by courts and paid In terms of this Act. 

(S) If not already done In terms of section 7 (2) (k), expropriating authority must make a written offer of compensation to the expropriated 
owner or expropriated holder of a right of a right [sic] as soon as reasonably possible, but no later tha~ 30 days from the date on which the 
notic:e to use the property tempor;irlly was given, and payment must be made as soon as reasonably possible thereafter; Provided that In the 
event of any dispute, section 19 appUes. 

(6) If tile property In question Is damaged as a result of the performance of an act contemplated In subsection ( 1), the expropriating 
authority must repair to a reasonable standard, or compensate the affected person for that damage after delivery of a written demand by the 
affected person and without undue delay. 

(7) (a) If an e,cproprlating authority wishes to extend the period Of temporary usage beyond 12 months and the owner or the holder of a right 
whose right In property has been taken does not agree thereto, the expropriating authority may approach the court for an extension of the 
J)l!rlod. 

(b) The court may, on sufficient cause shown by the expropriating authority, extend the period of temporary usage. 

(c) The period or extension may not eKCeed 18 months rrom the.date the property was taken for temporary use tn terms of subsection 
(1). 

(8) If the court refuses to grant an extension as applied for ln terms of subsection (7), the expropriating authority must return or vacate the 
property on the expiry of the period of temporary use or on the date agreed to by the parties er determined by the (OUrt. 

(9) An expropriating authority may ,1t any time during the temporary use of the property, commence with the expropriation of the ownership 
of the property. a~ must comply with all relevant provisions or this Act. • 

(10) If the property Is land, the expropriating authority becomes llable for the municipal property rates, taxes, levies and simllar charges from 
the date of exproprtatlcn. 

CHAPTER& • WITHDRAWAL OF EXPROPRIATION (S 21) 

21 WttMrawal of upu,prlation 

(1) (a) Notwithstanding anything to the contrary contained In any law, the expropriating authority may withdraw any e,cproprlatlon from a 
date mentioned In a notice of withdrawal, if the withdrawal of that expropriation Is In the pubflc Interest, or the reason for which the property 
was expropriated is no longer appllcable. 

(b) The notice of withdrawal contemplated In paragraph (a} must be served on every person on whom the notice of expropriation in 
question was served. 

(2) An expropriation may not be withdrawn• 
{ii) after the expiration of three months frQm the date of expropriation, except with the written consent of the expropriated owner and 

ah exproprlatl'!d holders of a right or, in the absence of a written consent, 1r a court, on appllcatlon by the expropriating authorttv, 
authorises the withdrawal on the ground that It Is In the public Interest that the expropriation be withdrawn; 

(b} It, where the exproprlatl'!d property Is land, the property has already been registered In the name of the expropriating authority In 
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consequence of the expropriation; or 
(c) ir the expropriating authority has already paid compensation In COl'lflection with such el<propriation, unless the agreement In writing· 

of every person to whom the compensation has been paid Is obtained. , • 

(3) tr an expropriation of property Is withdrawn• 
(d) ownership of the property concerned again vests, frQm the date contemplated In subsection ( 1), In the owner from whom It was 

expropriated, and any mortg.,ge or other rights discharged or expropriated in connection with or as a consequence of the 
exproprtatiOn are .fuRy relllved; 

(b} the Registrar of Deeds or the registrar of any other office at which such expropriated right was registered or re1:orded must, on 
receipt of a copy of the notice of withdrawal, cancel any endorsement made ln connection with the expropriation In his or her 
registers and on the title deed In question; and 

(c) the expropriating authority is liable for all reasonable costs and damages Incurred or suffered by a daImant as a result of such 
withdrawal. 

CHAPTERi 
RELATED MATTERS (IS 22·31) 

22 service and publication of documents and language used thet'eln 

(1) Whenever a notice In terms of sections 7 (1), 8 (1), 11 (2) or 17 (3) (a) or a notice of wlthdrawal in terms of section 21 (1) (b) Is 
required to be served in terms of this Act, the original or a certified copy thereof must· 

(a) be dellvered or tendere_d to the addressee personally at his or her residenttal ad<lress, place of work, place or business or at such 
address or place as the expropriating authority and the addressee may, In writing, agree upon; 

(b} be posted by pre-paid registered post to the postal address of the addressee and delivered electronlcally to the electronic maU 
address or the addressee; re.=.=m,=T===• o=,=:.-=:,=~,"=.-:.=c,,=~i=,:T=o~='. =="'=" A=,=.,c=a, 

(c) be published Jn the manner contemplated In subsection (2)· '"'0 "~ 

(1) If the whereabouts of the person concerned are unknown to the expropriating authority and ts not readily a 
after taking reasonable steps; or • 

{ii} ff the Identity of an heir or legatee, whose Interest.has passed or wlll pass to another person on the Mfllme t 
condition, ts unknown to the expropriating authortty; or 

(d) If none or the modes of service set out In paragraphs (a) to {c) Is practicable under the circumstances, be served I at1:U~;,-;,-:,0ii,:T0 ~'. ="'".""'0 ' 

with such directions as the court, on appllcatlon, may direct. mT
0
•~ 

(2) Whenever the publication of a notice ls required In terms of section 7 {1) or (6) (b) {ii), or the publication of a notice of expropriation or 
other document Is required by this Act, such publi<:atlon must take place-

(aJ In English and In any other official language commonly used In the area where the property Is situated, once ln the G,nette and, 
simultaneously thereWlth or not more than one week thereafter, once In two widely cll'Clllated and accessible newspapers of different 
languages circulatlng In the area In which the property Is Situated; 

(b) if the property is land, by the display of the notice In the languages referred to In paragraph (a), on such land In a conspicuous 
place, from not later than the date of publlcatlon In the Gazette contemplated In paragraph (a); and 

(c) if the expropriating authOrltv deems It necessary In the circumstances, by the advertising In such languages as may be appropriate • 
on television or radio, transmitting to the area where the property Is situated In the languages commonly used in that area, the 
contents of the advertisement to adhere as closely as Is practicable to the contents or the notice or document so advertised. 

(3) Whenever a document must or may be delivered In terms of this Act, It must take place by dellverlng-
(aJ to the owner and holder of an unregistered right In a property known to tlle elCProprlatlng authority, at the address appointed In the 

notice in terms of section 7 (1), the notice of expropriation, the notice In terms of se1:tlon 11 (2) or other document, as the case 
may be; and 

(b) to any owner, holder of an unregistered right, person who has lodged an objection or submission contemplated in section 7 (2) (h), 
expropriated owner and expropriated holder of a right, at the address or facsimile number appointed by such person In terms of this 
Act, or In the absence thereof· 

(I) at an address supplied In respect of such.person In tenns of this Act; 
(Ii) at the residential or postal address of such per.;on, if known to the expropriating authority; or 

(ill) If no address of such person Is kllown to or readlly ascert.1Inable by the expropriating authority, by publication In the manner 
contemplated In subsection (2) (a) . 

( 4) The delivery contemplated In subsection (3) must take place at the address in question either by­
(a) hand; 
(b) facsimile transmission: Provided that a confirmatory copy of the document is sent by ordinary mall or by any other suitable method 

within one day of such transmission; 
(c) registered post; 
(d) electronlc mall; or 
(e) In any other manner which may be prescribed by the Minister. 

(5) Alt docurneQts must be In English and If an addressee has prior to a communication expressed In writing a preference for another official• 
language, also In that preferred other official language. • 

(6) Every adelressee who has received a written communication from the expropriating authority Is entitled to request, in writing, a 
translation of that communication Into the officJal language Indicated In the request. 

23 Extension of time 

(1} An expropriating authority may extend any period, which Is applicable to persons mentioned In paragraphs (ll) and (b), in· terms of this Act 
on written request and good cause shown: . 

(a) The relevant owner or holder of a right or other Interested or affected person for a further period or penods as may be reasonable lri 
the circumstances; 

(b) by another organ of state or functionary for a further period or periods as may be reasonable In tile circumstances, -but not more 
than double the original pertod. 

(2) An expropriating authority may extend any period applicable to ltself In terms of this Act, If· 
(a) the owner, holder of a right or Interested and affected person agrees to a written request by the expropriating authority; or 
(b) there is good cause for the extension. 

(3) For the purposes of subsections (1) and (2), good cause may Include circumstances where compllance with the provlsiOn requIres-
(11J searching for and compiling a large number of documents and compliance with the origlnal period would unreasonably Interfere with 
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the activities of the organ of state concerned, or would Impose an unreasonable burden on the persons contemplated in subsection 

{1) (a); 

(b) searching for and compiling informatkln or documents from a source not situated In the same te>wn or city, as may be reasonable in 

the circumstances, the persons contemplated In subsectloos ( 1) (a), (b) and (2), the completlon of which cannot reasonably be , 

completed within the original period; 

(c) consultation among divisions of the Ol'gan of state or another organ of state, which Is necessary and desirable for the purposes of · 

this Act, but which cannot reasonably be completed within the orlglnal period; or 

(Cl) more than one of the circumstances contemplated In paragraphs (a), (bl and (c) exist, making compllance with the original pertod 

not reasonably possible. • 

(4) If the expropriating authority extends a period-

(a) In terms or subsection (1), it must notify the requester as soon as reasonably possible, but In any event withlll 20 days of the 

outcome of the request; and • 

(b) In terms of subsection (2), It must notify the owner, hOlder of a right or Interested and affected person as. soo~ as reasonably 

possible, but In any event within 20 days, of making the extension.• 

(5) The notice In terms of subse<tlon (4) must­

(il) state the duration of the extension; 

(b) give adequate reasons for the extension, Including the provisions of the Act relied on; and 

(c) If the recipient ls a person contemplated In subsection (1) (a), draw attention to the provisions of section 19 (6). 

24 Expropriation register 

(1) The Director-General must ensure that a reg~er of afl exprogrlatlons that are Intended, effected and withdrawn, and of decisions not to 

proceed with a contemplated expropriation by all expropriating authorities, is opened, maintained and accesslble to the public .. 

(2) All e)(proprlating authorities must deliver to the Department a copy of any notice of an Intended expropriation, notice of e prepN81iOt\':i\' ~~,;ro';,'. ,o"""""<A 

notice of withdrawal of expropriation, and of any decision not to proeeed with an intended expropriation, within 20 clays of the •m0 •~ 

delivery of such notices. 

25 Offences and fines 

( 1} An owner or holder of a right commits a breach of this Act If that person falls to-

(aJ comply with a directive by the expropriating authority in terms of section 7 {2) (J); or 

{b) deliver to the expropriating authority a statement contemplated in section 7 (4) (b). 

REGIS T RAR OF THE H IOH COURT OF SOUTH AFRICA 

OAU'!,~~ig:._~slON, 

{2) A civil court may Impose a dvil penalty up to a maximum prescribed amount, In favour or the National Revenue Fund, on a person referred 

to In subsection (1 ), upoo application by the expropriating authonty brought on notlee to the affected person. 

(3) The rules of the relevant court apply to the application referred to in subsection (2). 

(4} A breach referred to In subsection (1) Is not a crlmlnal offence. 

(5) A person who wilfully furnishes false or misleading lnfonnatlon In any written Instrument which he or she by virtue of this Act delivers or 

causes to be delivered to an expropriating authority, Is gullty of an offence and liable on conviction to a fine or Imprisonment for a period not 

exceeding three years, ' 

26 Regulations 

(1) The Minister may, by notice In the Gazette, make regulations regarding• 

(a) any matter that may or must be prescribed In terms of this Act for Its proper Implementation, including administrative and procedural 

matters; 
(b} any ancillary or incidental administrative or procedural matter that may be necessary for the proper Implementation or administration 

or thlS Act; 
( c) any notice or document required In terms of this Act; and 

(d} any maximum civil penalty as contemp~ed In sectton 25 (2). 

(2) (a} The Minister must, before making any regulatlons contemplated In subsection ( 1), publish the draft regulations for public comment. 

(b) The period for submitting comments must be at least 20 days from the date of pubUcatlon of the draft regulations. 

27 Regulations, legal doc;ument. and sb!ps valid under certain circumstances 

( l) A regulation or notice, or an authorisation, document, made or ISSued In terms of this Act• 

(a) but which does not comply with any procedural requirement of this Act, Is nevertheless valid if the non-compllance IS not material 

and does not prejudice any person; and 

(b) may be amended or replaced without following a procedural requirement of this Act lf­

{i) the purpose Is to correct an error; and 

(II) the correction does not change the rights or Interests duties [sic) of any person materially. 

(2) The failure to take any steps In terms of this Act as a prerequisite for any clecisloo or action does not Invalidate the decision or action If 

the fallure-
(a) is not material; 
(b) does not prejudice any person; and 

( c) is not procedurally unfair. 

28 Interpretation of other laws deatlno with expropriation 

( 1) Subject to section 2, any law dealing with expropriation of property that was In force Immediately before the date on which this Act 

came Into operation, must be Interpreted In a manner consistent with this Act, and for that purpose any reference In any such law to-

(a} a fur,ct/onary authorised to expropriate property, must be construed as a reference to an expropriating au~rity; and 

(b) compensation as provided for In sections 12 and 13 of the ·exproprtatlon Act, 1975 (Act 63 of 1975), must be construed as a 

reference to compensatior, contemplated In the provisions of section 25 (3) of the Constitution and the provisions of thfs Act. , 

(2) In the event of a conmct between this Act and any other law contemplated In subsectlon {I) In relation to matters dealt with In this Act, 

this Act prevalls. 

29 Repeal 

The Expropriation Act, 1975 {Act 63 of 1975), is hereby repeated. 
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30 Transitional arn11ngements and savings 

(1) This Act does not apply to any expropriation Initiated through delivery of a notice of expropriation prior to the date of commencement of 
this Act or to any consequences of any expropriation Initiated prklr to the date of commencement of this Ad:. 

(2} Any proceedings for the determination of compensation In consequence of an expropriation contemplated In subsection ( 1) must be 
Instituted, or If already Instituted must be concluded, as If this Act had not been passed: Provided that the parties concerned may agree to the 
application of this Act to such .expropriation or proceedings In which case the relevant provisions of this Act apply to the extent agreed upon 
between the parties as If It were an expropriation or proceedings for the determination of compensation In terms of this Act. ~ 

31 Short title and commencement 

(1) This Act is called the E)(propnation Act, 2024, and comes lnto operation on a date determined by the President by prodamatlon In the 
Gazette. 

(2) Different dates may be detemllne<I In respect or different provisions of this Act. 

... 

REGISTRAR OF THE HIOH COURT OF !lOUTH AFRICA 
OAUTEN'\3 DIVI SIO N , 

PRE( ORIA 

REGISTRAR OF T HE HIGH COURT OF SOUTH AFRICA 
OAUTENO DIVI S IO N , 
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