National Treasury Regulations: Norms and Standards for Budgeting, Accounting, Reporting, and Cost Managing Preferential Premiums in Public Procurement
Issued in terms of Section 76 of the Public Finance Management Act, 1999 (Act No. 1 of 1999), read with the Preferential Procurement Policy Framework Act, the Broad-Based Economic Empowerment Act, and the Constitution of the Republic of South Africa, 1996.
PREAMBLE RECOGNISING that section 215(1) of the Constitution requires national, provincial, and municipal budgets and budgetary processes to promote transparency, accountability, and the effective financial management of the economy, debt, and the public sector; 
AND RECOGNISING that section 215(2)(c) mandates that budgets must show the way in which proposed expenditure will comply with national legislation; 
AND RECOGNISING that section 216(1) requires measures to be prescribed to ensure both transparency and expenditure control in each sphere of government by introducing uniform expenditure classifications, and uniform treasury norms and standards; 
AND RECOGNISING that section 217(1) requires a procurement system that is transparent, and that this transparency must extend to the cost of implementing legislatively provided for categories of preference pursuant to section 217(2)(a); 
NOW THEREFORE, to ensure that the unrequited subsidies paid to achieve constitutional transformation goals are visibly budgeted for, accurately accounted for, transparent, and subject to democratic expenditure controls, the following Regulations are issued:
Part 1: Definitions and Application
1. Definitions In these Regulations, unless the context indicates otherwise:
· "Base Price" means the price of the acceptable tender that scores the maximum 90 points for price in terms of section 2(1)(b)(i) of the Preferential Procurement Policy Framework Act, 2000 (Act. No. 5 of 2000), or the maximum 80 points for price in terms of section 2(1)(b)(ii) of that Act, as applicable. 
· "BEE Premium" means a Preference Premium pursuant “broad-based black economic empowerment” as defined specifically in 1(d) and 1(f) of the Broad-Based Black Economic Empowerment Act, 2004 (Act No. 25899 of 2004).
· "Other Preference Premium" means a Preference Premium other than a BEE Premium.
· "Preference Premium" means the exact financial difference between the final contract price of the successful tender and the Base Price, which amount shall be zero where the successful tender scored the maximum points for price under the applicable section. 
· "Requited Expenditure" means the economic value of the Base Price, classified purely as a transactional payment for goods, services, or capital assets.
· "Unrequited Subsidy" means the economic value of the Preference Premium, classified as a targeted subsidy paid to the preferred bidder.
2. Application These regulations apply to all “organs of state” as defined by the Preferential Procurement Policy Framework Act, (Act. No. 5 of 2000).
3. Records of Base Price and Preference Premiums
· (1) Upon the award of any contract the accounting officer must record the Base Price, and the Preference Premium, separately. 
· (2) The accounting officer must further record the Preference Premium as either a BEE Premium or an Other Premium.
· (3) The Base Price must be recorded and accounted for under the relevant "Goods and Services" or "Capital Assets" Standard Chart of Accounts (SCOA) classification.
· (4) The Preference Premium must be recorded and accounted for against the appropriated "Transfers and Subsidies: Preferential Procurement" SCOA classification as either a BEE Premium or Other Premium.
4. Annual Reporting
· (1) The Annual Financial Statements must disclose the aggregate total of Preference Premiums paid during the financial year as a distinct note as a necessary condition of compliance with the transparency imperatives of both sections 216(1) and 217(1) of the Constitution.
· (2) The accounting officer must reconcile these aggregate unrequited subsidies against the prospective budget initially allocated in terms of Regulation 5 to demonstrate the way in which the expenditure complied with national legislation.
5.  Estimates of National Expenditure and Budget Review
· (1) All annual budgets and Medium-Term Expenditure Framework (MTEF) submissions must, pursuant to section 215(1)(c) of the Constitution, explicitly report the anticipated future cost of Preference Premiums. 
· (2) Where applicable Preference Premiums must be reported as a component in every separate Vote to quantitatively show the way in which such expenditure complies with legislation that establishes Preference Premiums. 
· (3) Accounting officers must establish a dedicated sub-programme or line item designated as "Transfers and Subsidies: Preferential Procurement" within each applicable Vote.
· (4) The appropriated amount must be forecasted using historical procurement data, sector-specific transformation targets, and the authorized budget ceiling of the procuring entity.
6. Budget Depletion and Procurement Restrictions
· (1) The aggregate payment of Preference Premiums in any financial year may not exceed the quantum specifically appropriated for that purpose under Regulation 5.
· (2) When the expenditure against the "Transfers and Subsidies: Preferential Procurement" line item reaches 90% of the appropriated limit, the accounting officer must formally review all pending and upcoming procurements to prevent unauthorized expenditure.
· (3) The accounting officer may formally review pending and upcoming procurements at an earlier stage in order to mitigate against the risk of exceeding the appropriated limit referred to in (2).
7. Mandatory Exemption Application
· (1) If the appropriated budget for Preference Premiums is definitively exhausted, the procuring institution is prohibited from incurring further unrequited expenditure for the remainder of the financial cycle.
· (2) Upon expenditure against the "Transfers and Subsidies: Preferential Procurement" line item reaching 90% of the appropriated limit, the accounting officer must proactively apply to the Minister for exemptions in terms of section 3 of the Preferential Procurement Policy Framework Act, 2000 (No. 4 of 2000) to avoid exceeding the budget for Preference Premiums. 
· (3) The exhaustion of democratically appropriated transformative funds shall serve as the mandatory "public interest" justification for granting said exemption.
8. Withholding Funds to Enforce Compliance
· (1) If an organ of state fails to comply with section 3 for more than 4% of its annual expenditure amount, then the Minister of Finance shall initiate a review to determine the cause of failure.
· (2) If an organ of state fails to comply  with section 3 in terms of the 4% threshold for two financial years in a row, then the Minister of Finance may withhold funds from that organ of state in terms of section 216(2) of the Constitution. 


